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pany’s application for approval of 
proposed acquisition of all of common 
stock of substantial operating com- 
pany, conditioned by settlement 
proposal to municipal utilities, ap- 
proved in principle, because of ade- 
quate showing that acquisition would 
produce efficiencies and economies 
and where no significant detriment 
would result; but actual approval de- 
ferred; pending clarification of ap- 
plicant’s settlement offer which was 
material to the Commission’s decision 
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SECURITIES ACT OF 1933 
Release No. 5947 /July 26, 1978 


In the Matter of 


RETIREMENT PLAN OF SULLIVAN & CROMWELL 
125 Broad Street 

New York, New York 10017 

(18-8) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PRO- 
VISIONS OF SECTION 5 OF THE ACT INTERESTS OF 
PARTICIPATIONS ‘ISSUED IN CONNECTION WITH 
THE RETIREMENT PLAN OF SULLIVAN & CROM- 
WELL 


NOTICE IS HEREBY GIVEN that the law firm of Sulli- 
van & Cromwell (“Applicant” or the “Firm”), a New 
York partnership, by letters dated February 10, and 
July 13, 1978, and enclosures submitted therewith, has 
applied for an exemption from the registration require- 
ments of the Securities Act of 1933 (the “Act”), for 
participations or interests issued in connection with its 
Retirement Plan (the “Plan”), provided the Plan meets 
the requirements for qualification under Section 401 of 
the Internal Revenue Code of 1954, as amended (the 
“Code”). All interested persons are referred to the 
letters and enclosures which are on file with the Com- 
mission for the facts and representations contained 
therein, which are summarized below. 


|. Introduction 


The Plan covers the Firm’s legal staff, associates as 
well as partners. Heretofore, all contributions made 
under the Plan for associates have been made by the 
Firm on a non-contributory basis. However, under 
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certain changes which have been made in the Plan, 
participants will be permitted to make optional 
personal contributions if the Commission grants 
Applicant’s requested order. Since the Plans are of ¢ 
type, commonly referred to as “Keogh” plans, which™ 
cover persons (in this case the Firm’s partners) who are 
“employees” within the meaning of Section 401(c)(1) of 
the Code, the exemption provided by Section 3(a)(2) of 
the Act is inapplicable to interests in the Plans, absent 
an order of exemption issued under Section 3(a)(2). 


In relevant part, Section 3(a)(2) provides that the Com- 
mission shall exempt from the provisions of Section 5 
any interest or participation issued in connection with 
a pension or profit-sharing plan which covers 
employees, some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and to 
the extent that the Commission determines this to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the pur- 
poses fairiy intended by the policy and provisions of 
the Act. 


ll. Description and Administration of the Plan 


Applicant anticipates that the Plan will be qualified 
under Section 401 of the Code, and it has submitted 
the Plan to the Internal Revenue Service for a deter- 
mination to this effect. Applicant also represents that 
the Plan is an “employee pension benefit plan” subject 
to the Employees Retirement Income Security Act of 
1974 (“ERISA”). 


All partners and associates of the Firm who have 
attained age 25 and completed three years of credited 
service (as determined in the Plan) are entitled to 
become participants in the Plan. For each plan year the 
Firm contributes to a Trust Fund an amount equal to 
5% of the participant’s compensation not in excess of 
the applicable Social Security wage base plus 9% of 
the participant’s compensation in excess of the appli- 
cable Social Security wage base, subject to the limi- 
tations contained in the Code. All amounts contributed 
to the Trust Fund are fully vested immediately. The 
Plan is administered by an Administrative Committee, 
consisting of three partners, and an Investment Com- 
mittee, consisting of four partners and one former 
partner. All contributions are held by a trustee and 
invested, in accordance with a funding policy and 
method established by the Administrative Committee, 
by one or more investment managers appointed by the 
Investment Committee. At present, the trustee is Citi- 
bank N.A. and the investment manager is Brown 
Brothers, Harriman & Co. Plan assets may not be in- 
vested in any common collective or commingled trust 
fund maintained by the Trustee. Upon termination of 
service, a participant’s interest is, at his or her 
election, distributed in a lump sum, used to purchase a 
single life or joint and survivor annuity or paid in such 





other manner as the Administrative Committee may 
approve. 


The Firm proposes to amend the Plan to permit partici- 
pants to make voluntary contributions by payroll 
deduction or on an ad hoc basis up to an amount which 
may not exceed 10% of his or her total eligible 
compensation under the Plan or the annual addition 
limit imposed by ERISA. While such voluntary contri- 
butions may be invested in the same manner as other 
contributions, it is presently contemplated that they 
will be separately invested in insurance contracts 
having a guaranteed return to the extent guaranteed 
returns are available. Participants will be permitted, 
not more than once quarterly, to withdraw an amount 
not exceeding their voluntary contributions and, upon 
13 months’ notice or with the consent of the Adminis- 
trative Committee, to withdraw their entire account 
resulting from their voluntary contributions and any 
earnings thereon. 


lll. Reporting and Disclosure to Plan Participants 


The Firm is subject to the reporting and disclosure 
requirements of ERISA with respect to the Plan. The 
Firm has filed with the Department of Labor a Form 
EBS-1 describing provisions of the Plan and will amend 
such Form within 60 days after any material change in 
the Plan. The Firm files with the Department of Labor 
and the Internal Revenue Service detailed annual 
reports relating to the Plan, including schedules of 
investments and financial statements certified by an 
independent accountant. The Firm has distributed to 
participants a “summary plan description” describing 
the Plan in “a manner calculated to be understood by 
the average plan participant” and an “ERISA Notice” 
describing the participants’ rights to information about 
‘the Plan. The Firm distributes to participants and 
beneficiaries receiving benefits under the Plan a 
summary annual report relating to the Plan and makes 
available to such participants and beneficiaries, on 
request and at no charge, copies of the above- 
mentioned reports submitted to the Department of 
Labor and Internal Revenue Service, other basic docu- 
ments relating to the Plan and a statement of such 
participant’s or beneficiary’s accrued and vested bene- 
fits under the Plan. 


Finally, Applicant does not request (and the exempting 
authority vested in the Commission by Section 3(a)(2) 
does not authorize) any exemption from the provisions 
of Section 17 of the Act, any other applicable anti-fraud 
provisions contained in the securities law, or any rules 
adopted pursuant thereto. 


IV. Discussion 


Applicant contends that were the Firm a corporation, 
rather than a partnership, interests or participations 


issued in connection with the Plan would be exempt 
from registration under Section 3(a)(2) of the Act, 
because no person who would be an “employee” within 
the meaning of Section 401(c)(1) of the Code would 
participate in the Plan. Applicant argues that the mere 
fact that it conducts its business as a partnership 
rather than as a corporation should not result in a 
requirement that interests in the Plan be registered 
under the Act. 


Applicant also maintains that were the Firm’s partners 
not permitted to participate in the Plan, the interests or 
participations issued in connection with the Plans 
would be exempt under Section 3(a)(2) since no other 
persons covered by the Plan would be “employees” 
within the meaning of Section 401(c) of the Code. 
Applicant argues that there is no valid basis for a 
contrary result merely because the Plan also covers 
partners in the Firm. 


Finally, Applicant argues that the characteristics of the 
Plan are essentially typical of those maintained by 
many single corporate employers and that the legis- 
lative history of the relevant language in Section 3(a)(2) 
of the Act does not suggest any intent on the part of 
Congress that interests issued in connection with 
single-employer Keogh plans necessarily should be 
registered under the Act. Rather, Congress excluded 
interests issued in connection with Keogh plans from 
the Section 3(a)(2) exemption primarily out of concern 
over interests or participations in commingled or col- 
lective Keogh funds which might be marketed by 
sponsoring financial institutions to self-employed 
persons unsophisticated in the securities field. Appli- 
cant argues that its Plan is distinguishable from such 
funds, and that under the circumstances, granting the 
requested exemption would be appropriate in the 
public interest, consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


Accordingly, Applicant has requested an order of the 
Commission pursuant to Section 3(a)(2) of the Act, 
exempting from the provisions of Section 5 of the Act 
any interest or participation issued in connection with 
the Plan. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 22, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement of the nature of his interest, the reasons for 
such request, and the issues, if any, of fact of law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
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Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) should be filed contemporaneously 
with the request. An order disposing of the matter will 
be issued as of course following August 22, 1978, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notice or order 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5948/July 26, 1978 


In the Matter of the 


BRYAN, CAVE, McPHEETERS & McROBERTS 
RETIREMENT PLAN 

500 North Broadway 

St. Louis, MO 63102 


(18-14) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PRO- 
VISIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE BRYAN, CAVE, Mc- 
PHEETERS & McROBERTS RETIREMENT PLAN 


NOTICE IS HEREBY GIVEN that Bryan, Cave, 
McPheeters & McRoberts, a law firm organized as a 
partnership under the laws of Missouri, (“Applicant”) 
has, by letters dated October 12, 1977, October 21, 
1977, December 27, 1977, February 28, 1978, and July 
7, 1978, applied for an exemption from the registration 
requirements of the Securities Act of 1933 (the ‘“Act”) 
for participations or interests issued in connection 
with the Bryan, Cave, McPheeters & McRoberts Retire- 
ment Plan (the “Plan”). All interested persons are 
referred to those documents, which are on file with the 
Commission, for the facts and representations con- 
tained therein, which are summarized below. 


|. Introduction 


Applicant’s Plan is for the exclusive benefit of its part- 
ners and associates who have attained age 25 and 
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completed three years of eligibility service. The Plan 
provides for Applicant to make non-discretionary firm 
contributions on behalf of participants. Participants, 
may also make voluntary personal contributions to the, 
Plan. The Plan is of the type commonly referred to as a 
“Keogh” plan, which covers persons (in this case 
Applicant’s partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal Revenue 
Code of 1954 (the “Code”), and, therefore, is excepted 
from the exemption provided by Section 3(a)(2) of the 
Act for interests or participations in certain employee 
benefit plans of corporate employers. Section 3(a)(2) of 
the Act provides, however, that the Commission shall 
exempt from the provisions of Section 5 of the Act any 
interest or participation issued in connection with a 
pension or profit-sharing plan which covers employees 
some or all of whom are employees within the meaning 
of Section 401(c)(1) of the Code, if and to the extent 
that the Commission determines this to be necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


ll. Description and Administration of the Plan 


The Plan has been maintained since 1975 as a retire- 
ment plan qualified under Section 401 of the Code. In 
connection with certain changes which recently have 
been incorporated in the Plan, Applicant has applied to 
the Internal Revenue Service (the “IRS”) for a deter- 
mination that the Plan as modified will continue to be 
qualified under Section 401. Applicant requests that 
the Commission assume that the IRS will rule favorably 
as to the qualification of the Plan. 


Applicant is a law firm which contributes to the Plan on 
behalf of the covered persons an amount based on a 
percentage of their compensation. In addition, an 
active participant may contribute up to 10% of the first 
$100,000 of the participant’s compensation received 
while a participant. Such voluntary contributions may 
be withdrawn by the participant upon notice of the 
Trustee, as of any annual valuation date. 


Each participant may designate annually the percen- 
tage of the contributions for the upcoming year which 
will be invested in either of two investment funds, an 
equity fund and a fixed income fund, maintained by the 
Trustee, St. Louis Union Trust Company. In addition, 
each participant may elect to transfer all or part of his 
account in one investment fund to the other. In the 
event a participant does not designate the fund into 
which contributions on his behalf are to be paid, they 
will be invested in the fixed income fund. At the direc- 
tion of the Applicant, all or part of the assets allocated 
to the fixed income fund may be used to purchase a 
group annuity contract. Currently, all assets are in the 
fixed income fund and have been applied to the 
purchase of a group annuity contract pursuant to the 





direction of a Committee of members of the Applicant 
» (the “Committee”) which has the power to appoint and 
to remove investment managers with respect to Plan 
assets. The trustee serves as investment manager 
unless otherwise directed by the Committee. Applicant 
has retained full power to amend the Plan, subject to 
the condition that no amendment will cause any of 
Plan’s assets to be used or diverted to any purpose 
other than the exlusive benefit of participants, former 
participants or their beneficiaries or will decrease the 
accrued benefit of any participant, former participant 
or beneficiary. 


The Plan is subject to the reporting and disclosure 
requirements of the Employees Retirement Income 
Security Act of 1974 (“ERISA”). A summary Plan 
description and an ERISA notice informing participants 
of their rights has been delivered to each participant 
and person currently receiving benefits and Applicant 
represents it will continue this practice. Certain forms 
and reports to which the participants have access have 
been filed with the IRS and Department of Labor and 
Applicant represents that such reports will be filed on a 
timely basis in the future as required. 


lll. Discussion 


Applicant contends that if Applicant were a 
corporation, rather than a partnership, interests or 
participations issued in connection with the Plan 
would be exempt from registration under Section 
3(a)(2) of the Act. Applicant further represents that 
the Plan assets are not commingled in collective 
investment media with the assets of the plans of any 
other employer; that the Plan is subject to the fiduciary 
standards and reporting and disclosure requirements 
of ERISA; that the Applicant has retained substantial 
adminisirative control of the Plan, including ultimate 
control over investment policies; that Applicant is 
engaged in providing legal services involving sophisti- 
cated and complex financial matters and can 
adequately represent its and its employees’ interests; 
and that no solicitation of voluntary contributions has 
been or will be made although a notice will be given to 
all participants stating that they may make voluntary 
contributions. 


Applicant concludes that, in light of the foregoing, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policies and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 22, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his interest, the reasons for 
such request, and the issues, in any, of fact or law pro- 


posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed to: George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Bryan, Cave, McPheeters & 
McRoberts, 500 North Broadway, St. Louis, MO 63102, 
Attention: |. Jack Lerner, Esq. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. 


An order disposing of the matter will be issued as of 
course following August 22, 1978, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notice of or order issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14983 /July 21, 1978 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INC. 
LaSalle at Jackson 
Chicago, Illinois 60604 


(SR-CBOE-78-17) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 19, 1978, the Chicago Board Options Ex- 
change, Incorporated (“CBOE”) filed with the Commis- 
sion, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) 
and Rule 19b-4 thereunder, copies of a proposed rule 
change which would enable CBOE members to use the 
Exchange’s Order Support System (“OSS”), an order 
routing and automated book facility, in conjunction 
with their own telecommunication systems for placing 
orders with a Board Broker. Further, since OSS will 
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electronically maintain a record of all orders on the 
book, the proposed rule change eliminates the 
requirement that the Board Broker maintain a written 
record of orders placed in his custody. The proposed 
rule change also would establish a procedure for the 
crossing of orders by Board Brokers through OSS. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14882, June 22, 
1978) and by publication in the Federal Register (43 FR 
28269, June 29, 1978).! All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able ‘to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange and, in particular, the 
requirements of Section 6 and 17(a) and the rules and 
regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the 
date of publication of the notice of filing thereof, in 
order that the experimental phase of OSS, which is 
scheduled to be implemented on or about July 24, 
1978, may operate under the conditions provided by 
this rule change. The Commission notes that the rule 
proposal which it is approving changes the means by 
which records of orders are maintained by members of 
the CBOE, but does not change requirements that 
information concerning orders handled by OSS be 
available for regulatory purposes. Indeed, the utili- 
zation of OSS may provide for the more efficient 
operation of the CBOE in that it provides for automated 
routing of orders and for an automated book facility. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 





1 The comment period for this proposed rule change 
expired on July 20, 1978 and no comments were 
received. 
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For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. : 


X 
George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14984/July 21, 1978 


Admin. Proc. File No. 3-5279 

In the Matter of the Application of 
FINANCIAL ESTATE PLANNING 
85 Universal Road 

Pittsburgh, Pennsylvania 

and 

PHILIP F. ROY 

HELEN A. ROY 

WILLIAM G. DERBY 

MERLIN A. BLACKBURN 
GEORGE F. NAUGHTON 
CHARLES J. SHANNON 


For Review of Disciplinary Action Taken by 
the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION- 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Unfair Markups 


Excessive Commissions for Redemption of 
Mutual Fund Shares 


Failure to Disclose Information with respect 
to Mutual Fund Liquidations 


Failure of Supervision 





Where member of registered securities association 
charged customers unfair markups in. the sale of 
securities and excessive commissions for handling the 
redemption of mutual fund shares, failed to inform 
customers that the funds would redeem their shares 
without charge but member would charge a fee in a 
stated amount, and exercised deficient supervision 
with respect to such non-disclosure, held, associ- 
ation’s findings of violation and the sanctions it 
imposed, sustained. 


APPEARANCES: 
Philip F. Roy, for applicants. 


Andrew McR. Barnes and Marshall H. Lichtenstein, for 
the National Association of Securities Dealers, Inc. 


Financial Estate Planning (“FEP”), a member firm of 
the National Association of Securities Dealers, Inc. 
(“NASD”), Philip F. Roy (“P. Roy”) and Helen A. Roy 
(“H. Roy”), general partners, William G. Derby, the 
firm’s trader and sales manager, and Merlin A. Black- 
burn, George F. Naughton and Charles J. Shannon, 
registered representatives, appeal from NASD disci- 
plinary action. 


The NASD found that FEP, P. Roy and Derby charged 
customers excessive markups and commissions on 
securities transactions;! that applicants other than P. 
Roy failed to make certain disclosures with respect to 
such commissions; and that FEP, P. Roy and Derby 
failed to exercise adequate supervision with a view to 
preventing such non-disclosure. For these infractions, 
the NASD censured applicants, suspended P. Roy and 
Derby from association with any NASD member for 90 
days, and fined FEP $5,000, H. Roy $700, and Black- 
burn, Naughton and Shannon $300 each.2 


The NASD found that, from January 1974 to March 
1975, FEP, acting as principal, charged customers 
excessive markups in 191 sales of 10 securities. P. Roy 
and Derby were heid responsible for these violations. 





1 Section 4 of Article Ill of the NASD’s Rules of Fair 
Practice provides that when a member sells securities 
for his own account the price must be fair; and that 
when he acts as agent for his customer, he must not 
charge more than a fair commission or service charge. 
NASD Manual 92154, p. 2054. 


2 It also assessed costs against FEP, the Roys and 
Derby. 


The NASD found that FEP’s markups ranged from 
5.3% to 150% above current inter-dealer market prices 
as reflected by FEP’s same-day cost or, in certain 
cases, by the contemporaneous asked prices for the 
securities in question quoted in the daily sheets pub- 
lished by the National Daily Quotation Bureau, Inc. 
(“sheets”) or in the NASD Daily Quotaton Bureau, Inc. 
(“NASDAQ”). 


The NASD’s so-called 5% markup policy, which was 
announced in 1943 as a guide in determining the fair- 
ness of prices in principal transactions, was based on a 
survey of NASD members which revealed that, in 71% 
of the transactions studied, the markups charged by 
members over current market price did not exceed 5%. 
The NASD’s Board of Governors thereafter instructed 
all NASD District Business Conduct Committees to 
use the results of the survey as a guide in determining 
whether or not a markup was excessive. 


Applicants point out that almost all of the transactions 
in question involved very low-priced securities, princi- 
pally “penny” stocks selling for less than $1 per share, 
as to which larger markups may be charged under the 
NASD’s 5% policy.3 But the NASD’s recognition that 
markups somewhat higher than 5% may be warranted 
in low-priced issues cannot justify the markups 
ranging from 20% to 150% which FEP charged in 140 
transactions.4 Moreover, in connection with four sales 
of certain bonds at $750 each, FEP charged markups of 
7.1% which were clearly excessive. 


We agree with the NASD that, at least in connection 
with these 144 transactions, applicants charged unfair 
prices,° and we therefore affirm the NASD’s finding 
that FEP, P. Roy and Derby violated NASD rules.” 





SNASD Manual 2154, p. 2057. 


4 See Samuel B. Franklin & Co., 38 S.E.C. 908 (1959), 
aff'd, 290 F. 2d 719 (C.A. 9, 1961), cert denied, 368 U.S. 
889. 


5 See NASD Manual 92154, p. 2057. 


6 We do not mean to suggest that all of the remaining 
markups were fair. We merely find it unnecessary to 
reach that question. 


7 Applicants claim that, during the period in question, 

the NASD reviewed FEP’s markups on several 

occasions without giving any indication that they 

might be excessive. But, as we have repeatedly held, a 

broker-dealer cannot shift its responsibility for com- 

pliance with applicable requirements to the NASD or to 
Continued on following page 
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Applicants argue that they had inventories in most of 
the securities in question and that, in computing FEP’s 
markups, the NASD did not take into account the un- 
realized losses the firm had suffered on those inven- 
tories. But FEP was not entitled to charge customers 
excessive prices because it was in a risk position. Nor 
did it have any right to recoup from customers its un- 
realized losses. As the NASD markup policy expressly 
points out, FEP was only entitled to charge a fair 
markup over current market prices. 


Applicants further argue that the NASD’s markup 
policy expressly recognizes that a member may take 
into account the fact that it is entitled to a profit, as 
well as the expenses it incurs. But profit is merely one 
circumstance to be considered in determining whether 
a price is fair.9 Applicants point to no unusual services 
performed for customers which would justify the 
markups FEP charged. And those markups, which for 
the most part ranged from $90 to $525, far exceeded the 
cost to FEP of processing a transaction, which P. Roy 
estimated at $30. 


Finally, applicants point to the fact that FEP entered 
quotations in the sheets for two of th securities in 
question, and argue that FEP was there ‘ore entitled to 
charge markups based on its asked quotations. But 
FEP made no sales of those securities to other broker- 
dealers. Thus it could not use its own self-serving quo- 
tations as a base for computing markups on retail 
transactions. 


The NASD found that, in 59 transactions between, 
February 1975 and January 1976, FEP charged « 
customers commissions to process the redemption of 
mutual fund shares, and that those commissions were 
excessive. P. Roy and Derby were held responsible for 
these violations. 


The commissions for the most part ranged from 2% to 
5% of the proceeds of each transaction, which resulted 
in customers being charged amounts ranging from $5 
to $1,608.11 Had the customers dealt directly with the 
funds, they would have paid nothing. It is undisputed 
that the funds did not charge fees to redeem their 
shares. 


It is true, of course, that FEP performed certain 
services when it undertook to handle a redemption for a 
customer. It is furnished the requisite forms. It 
instructed the customer to sign them, to obtain a bank 
guarantee of his signature, and to return the completed 
forms to it in a self-addressed envelope provided for 
that purpose. After FEP received the necessary docu- 
ments, it reviewed them, made photo-copies, checked 
its files for pertinent information, and contacted the 
fund whose shares were being liquidated to determine 
the status of the customer’s account and the net asset 
value of his holdings. 


Applicants also state that, on various occasions, FEP 
representatives personally assisted customers in 





Continued from preceding page 

us. A regulatory authority’s failure to take early action 
neither operates as an estoppel against later action nor 
cures a violation. First Philadelphia Corporation, 
Securities Exchange Act Release No. 13194 (January 
21, 1977), 11 SEC Docket 1549, 1551; Melvin Y. Zucker, 
Securities Exchange Act Release No. 13076 (December 
16, 1976), 11 SEC Docket 1216, 1217; Don D. Anderson 
& Co., Inc., 43 S.E.C. 989, 991 (1968), aff'd, 423 F.2d 
813 (C.A. 10, 1970). 


8NASD Manual 92154, p. 2058 Cf. Naftalin & Co., Inc., 
41 S.E.C. 823, 827 (1964); Gateway Stock and Bond, 
lnc., 43 S.E.C. 191, 193 (1966). 


9 See Boren & Co., 40 S.E.C. 217, 220 (1960); Kenneth 
B. Stucker Investment Securities, 42 S.E.C. 910, 913 
(1966). 


10 See Langley-Howard, Inc., 43 S.E.C. 155, 160-161 
(1966); Gateway Stock and Bond, Inc., 43 S.E.C. 191, 
193 (1966). Applicants also claim that FEP was a 
“market maker” with respect to a majority of the other 
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transactions at issue, even though it did not enter quo- 
tations in an interdealer quotation medium for any of 
the other eight securities involved in this case. How- 
ever, the record does not show any sales of these 
securities by FEP to other dealers during the period in 
question. See Strathmore Securities, Inc., 42 S.E.C. 
993, 997 (1966): “Since the firm made practically no 
sales to other dealers and in any event was never able 
to sell to other dealers at its ask quotations, it seems 
obvious that the firm’s contention that it was making a 
market in these securities means only that it was 
acquiring shares for retail sales. Thus, applicants’ 
argument that the use of contemporaneous purchase 
prices as a base for computing retail prices would 
result in forcing the firm to sell to customers at prices 
lower than those at which it stood ‘ready’ to sell to 
dealers is seen to be merely theoretical and not 
founded on the actual facts.” (Footnote omitted.) 


11 tn 29 transactions, the amounts charged customers 
ranged from $5 to $45; in 15, from $53 to $97; in 14, 
from $102 to $463; and, in one instance, amounted to 
$1,608. 





connection with the delivery, execution and return of 
liquidation forms, and that, in some cases, they dealt 
with customer requests relating to such matters as 
changes in the registration of fund shares, withdrawal 
options, and taxes. Accordingly, applicants assert that 
FEP’s redemption charges were justified by the 
services it rendered and the expenses it incurred. 


We disagree. We think that FEP was entitled to charge 
no more than a modest service fee. '< Applicants have 
made no effort to relate any unusual services FEP may 
have performed or any unusual expenses it may have 
incurred to the specific transactions at issue here. 13 In 
light of that circumstance, and in light of the funds’ 
willingness to redeem their shares free of charge, we 
consider that, for the most part, the firm’s charges 
were clearly excessive.'* We accordingly affirm the 
NASD’s findings of violation against FEP, P. Roy and 
Derby. 15 


IV. 


The NASD found that, in certain instances, applicants 
other than P. Roy handled mutual fund liquidations for 
customers without first making proper disclosure. 


Applicants did not disclose to customers that the 
funds would redeem their shares free of charge. More- 
over, with the exception of Naughton, applicants did 





12 Compare Robert M. Garrard, Securities Exchange 
Act Release No. 12219 (March 17, 1976), 9 SEC Docket 
368, 369 n. 2. 


13 We note that FEP usually paid 50% of the fees it 
charged in connection with a redemption to the sales- 
man who serviced the account. But excessive expenses 
cannot justify excessive charges to customers. 


14 applicants assert that, although the NASD had pre- 
viously examined FEP’s records, it raised no question 
about the propriety of the firm’s mutual fund 
liquidation charges. But that argument does not aid 
applicants. Seen. 7, supra,. P. Roy also claims that he 
was told by an NASD examiner that liquidation charges 
of up to 5% were not prohibited. However, the 
examiner testified that he merely stated that the NASD 
had no policy against liquidation charges if they were 
“fair and reasonable.” 


15 The NASD also found that FEP charged excessive 
commissions in connection with four repurchases of 
mutual fund shares. But it is not clear that those 
commissions were unfair. Hence we set aside the 
adverse findings made by the NASD. 


not disclose what fee FEP would charge for its 
services. We think it clear that the withheld facts were 
of such significance that they would have deterred at 
least some of the customers from effecting 
liquidations through the firm.1 


Applicants point out that certain fund prospectuses 
disclosed that, although dealers might charge 
commissions for handling redemptions, customers 
could avoid those charges by dealing directly with the 
funds. But, in a situation such as this, we do not con- 
sider that the disclosure made in a prospectus dis- 
charged applicants from the duty they owed their 
customers. 


We have held that a broker, who sells mutual fund 
shares to a customer in an amount slightly below the 
break-point at which the customer may obtain a 
reduced sales load, must point out the break-point 
feature to his customer even though the customer 
received a prospectus describing it.1/ Similarly, in the 
situation presented here, we consider that, regardless 
of the disclosure made in a prospectus that a customer 
may have received years earlier, a broker has an 
affirmative duty to inform a customer seeking to 
liquidate fund shares that the fund will redeem his 
shares free of charge and, if the customer nevertheless 
wants the broker to process the transaction, that a fee 
will be charged in a stated amount. To hold otherwise 
would permit the broker to take unconscionable advan- 
tage of his customer. 


We conclude that applicants other than P. Roy 
engaged in unethical conduct by failing to make these 
required disclosures to customers. Hence we affirm 
the NASD’s findings of violation. 


V. 


The NASD also found that FEP, P. Roy and Derby 
failed to exercise reasonable supervision with respect 
to the failure of FEP representatives to make adequate 
disclosure to customers in connection with their liqui- 
dation of fund shares. 





16 We note that one customer, who was charged $203 
on a $4,702 liquidation, stated: “No mention was made 
of a5% service charge. Would you spend $203.63 when 

No way ... should | 
have had to pay 5% to liquidate, when | could have 
done it myself for nothing.” 


17Mason, Moran & Co., 35 S.E.C. 84, 90 (1953); 
Russell L. Irish, 42 S.E.C. 735, 740-742 (1965), aff'd, 
367 F.2d 637 (C.A. 9, 1966). 
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Applicants point to P. Roy’s June 1974 memorandum 
directing salesmen to advise customers that “direct 
redemptions may be handled at no charge through the 
funds.” Moreover, applicants note that, at various 
weekly sales meetings, salesmen were reminded of 
the necessity of informing customers of FEP’s liqui- 
dation charges. However, between September 1975 and 
February 1976, P. Roy received customer complaints 
indicating that certain salesmen were not disclosing 
those charges. And he does not dispute the NASD’s 
finding that he failed to take any steps in response to 
such complaints. Having been alerted to the 
problem, P. Roy was required to make efforts to rectify 
the situation. His failure to do so rendered his super- 
vision deficient. 


We accordingly affirm the NASD’s finding that FEP and 
P. Roy failed to exercise proper supervision. However, 
the record does not support the NASD’s finding that 
Derby’s supervision was deficient. Hence we set aside 
the NASD’s finding of violation with respect to him. 





18 FEP merely reduced the commissions that it had 
charged two of the complaining customers. 


19 Applicants appeared pro se at the hearing before the 
NASD’s District Committee. P. Roy asserts that, prior 
to that hearing, two members of the Committee indi- 
cated, in response to his inquiries, that it was in appli- 
cants’ best interest to proceed without counsel. But, in 
affidavits submitted by the NASD which we accept into 
evidence, both of those members deny having had any 
such conversation. 


Applicants also assert that an NASD examiner engaged 
in improper conduct in connection with “an intensive 
audit” of FEP. We fail to see the relevance of this 
charge to the misconduct in question. See Richard J. 
Altobelli, Securities Exchange Act Release No. 14822 
(May 31, 1978), 14 SEC Docket 1234, 1235 n. 6, and 
cases there cited. Moreover, in another affidavit sub- 
mitted by the NASD which we also accept into 
evidence, an NASD official states that, following an 
investigation, his department determined that P. Roy’s 
charge was groundless. 


Finally, applicants complain about the composition of 
the NASD panels which rendered decisions against 
them. They assert that the members of the District 
Committee who heard this case, and of the Board of 
Governors who reviewed it, consisted mainly of repre- 
sentatives of large firms who could not fully 
appreciate the problems of small firms such as FEP. 
This argument is wholly lacking in merit, and we have 
previously rejected it in other cases. See, e.g., 
Management Financial, Inc., Securities Exchange Act 
Release No. 12098 (February 11, 1976), 8 SEC Docket 
1248, 1252 n. 17. 
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Applicants argue that the sanctions imposed by the 
NASD are unduly severe. They state that FEP has been 
in business for some 15 years without any customer / 
complaints other than those relating to this case, that 
FEP cooperated fully with the NASD, and that the firm 
no longer imposes any charge for effecting mutual 
fund liquidations. 


We see no basis for any reduction in sanctions. FEP, 
P. Roy and Derby were responsible for business 
practices and a course of conduct whereby grossly 
excessive markups and commissions were charged 
customers in numerous transactions. These blatant 
overcharges reflect a marked insensitivity to the high 
standards of commercial honor to which all NASD 
members and persons associated with them must 
adhere. Moreover, FEP, Derby, H. Roy, Blackburn, 
Naughton and Shannon all failed to make proper dis- 
closure to customers in connection with the liquidation 
of fund shares through the firm. The importance of 
such disclosure in dealing fairly with customers cannot 
be minimized. Under the circumstances, we are unable 
to find the relatively light sanctions which the NASD 
imposed on applicants excessive or oppressive. 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman WIL- 
LIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14984/July 21, 1978 


Admin. Proc. File No. 3-5279 

In the Matter of the Application of 
FINANCIAL ESTATE PLANNING 
85 Universal Road 

Pittsburgh, Pennsylvania 

and 

PHILIP F. ROY 

HELEN A. ROY 

WILLIAM G. DERBY 


MERLIN A. BLACKBURN 





GEORGE F. NAUGHTON 
CHARLES J. SHANNON 
For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against the above-captioned applicants, and the 
Association’s assessment of costs, be, and they 
hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14985/July 24, 1978 


An order has been issued granting the application 
submitted by the Midwest Stock Exchange, Inc. to 
strike the common stock (80 cents par value) of 
National Health Enterprises, Inc. from listing and 
registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14986 /July 24, 1978 


In the Matter of 

STOCK CLEARING CORPORATION OF PHILA- 
DELPHIA 

17th Street and Stock Exchange Place 

Philadelphia, Pennsylvania 19103 

(SR-SCCP-78-3) 


ORDER APPROVING PROPOSED RULE CHANGE 


On May 17, 1978 the Stock Clearing Corporation of 
Philadelphia filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C: 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would enable it to represent its members as a direct 
inquirer for the purposes of the Lost and Stolen 
Securities Program as established in accordance with 
Rule 17f-1 (17 CFR §240.17f-1). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14863, June 19, 
1978). All written statements with respect to the 
proposed rule change which were filed with the 
Commission and all written communications relating 
to the proposed rule change between the Commission 
and any person were considered and (with the 
exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. § 552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered clearing corporations, and in particular, the 
requirements of Section 17A and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14987 /July 24, 1978 


In the Matter of 

MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 

Chicago, Illinois 60603 

(SR-MSE-77-32) 

ORDER APPROVING PROPOSED RULE CHANGE 
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On September 1, 1977, the Midwest Stock Exchange, 
Incorporated (“MSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which would amend MSE Article XLIV, Rules 5 and 13 
to permit an order to be entered on an “all or none” or 
“full or kill” basis and to define the following types of 
orders; combination, all or none, fill or kill and 
immediate or cancel. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-13981, September 
21, 1977) and by publication in the Federal Register (42 
FR 49854, September 28, 1977). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communi- 
cations relating to the proposed rule change between 
the Commission and any person were considered and 
(with the exception of those statements or communi- 
cations which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552) were 
made available to the public at the Commission’s 
Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 
tered national securities exchanges, and in particular, 
the requirements of Section 6 and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








1 The original rule filing would have permitted an order 
initiated off the floor to be entered on an “all or none” 
basis. That rule filing was amended to its present form 
in MSE’s Amendment No. 1 to the original filing. (See 
File No. SR-MSE-77-32 Amendment No. 1 (March 16, 
1978)) at 1. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14988 /July 24, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF « 


PROPOSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-78-22 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on July 18, 1978, a proposed rule 
change under Rule 19b-4 to amend CBOE Rule 2.5 to 
permit a non-member who is not engaged in the con- 
duct of public securities business to serve on the 
CBOE’s Business Conduct Committee. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934. At any time within sixty days of the filing 
of such proposed rule change, the Commission may 
summarily abrogate such rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-78-22. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14989/July 25, 1978 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-78-9) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 9, 1978 the Municipal Securities Rulemaking 
Board (the ‘“MSRB”) filed with the Commission, pur- 
suant to Section 19(b) of the Securities Exchange Act 
of 1934 (the “Act”), and Rule 19b-4 thereunder, copies 
of a proposed rule change. The proposed rule change 
would amend the MSRB’s interdealer uniform practice 
rule, MSRB rule G-12, to extend by two business days 
the time at which a confirming party in a “when, as and 
if issued” transaction must initiate the verification and 
comparison procedures prescribed by subparagraph 
G-12(d)(iii). The change in this requirement is designed 
to accommodate the fact that initial confirmations of 
“when, as and if issued” transactions must be sent 
within two days of the trade date, rather than within 
one day as required for other transactions. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 14858, (June 15, 1978)) 
and by publication in the Federa/ Register (43 FR 26659 
(1978)). No comments with respect to the proposed 
rule change were received by the Commission. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB, and in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14990/July 25, 1978 


An order has been issued granting the application sub- 
mitted by the American Stock Exchange, Inc. to strike 
the common stock (no par value) of Bertea Corporation 
from listing and registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14991 /July 25, 1978 


The Securities and Exchange Commission today 
announced that it has sent letters to each national 
securities exchange which presently trades stand- 
ardized options! containing the Commission’s final 
guidelines for the replacement of involuntarily delisted 
options classes during the voluntary moratorium on 
further expansion of standardized options tradin 
which the Commission requested on June 22, 1978. 


The final guidelines are as follows: 


* * * + 





1 Those exchanges which presently trade standardized 
options are: the American Stock Exchange, Inc. 
(“Amex”); the Chicago Board Options Exchange, 
Incorporated (“CBOE”); the Midwest Stock Exchange, 
Incorporated (“MSE”); the Pacific Stock Exchange, 
Incorporated (“PSE”); and the Philadelphia Stock 
Exchange, Inc. (“PHLX”). Copies of the letters were 
sent to the New York Stock Exchange, Inc. (“NYSE”) 
and the National Association of Securities Dealers, 
Inc. (“NASD”). 


2 See Securities Exchange Act Release No. 14878 
(June 22, 1978). In a letter dated June 30, 1978, the 
Commission’s staff sent to each national securities 
exchange which presently trades standardized options 
its proposed guidelines for the replacement of involun- 
tarily delisted options classes. Copies of the letter 
were sent to the NYSE and the NASD. See Securities 
Exchange Act Release No. 14916 (June 30, 1978). In 
response to that letter, several of the options 
exchanges submitted proposed modifications to the 
staff’s guidelines. See letters from the MSE (July 12, 
1978); Amex (July 13, 1978); PSE (July 14, 1978); and 
joint letter from the CBOE, PSE and the PHLX (July 13, 
1978). Copies of this correspondence will be made 
available at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Reference 
should be made to File No. S7-722. 
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Guidelines for the Replacement of Involuntarily 
Delisted Options Classes 


During the period while the voluntary moratorium is in 
effect, involuntarily delisted options classes (i.e., 
options classes for which the underlying security fails 
to meet the requirements set forth in the rules of the 
exchange necessary to maintain approval for options 
trading) may be replaced with options classes of the 
same type (i.e., put or call)! upon application approved 
by the Commission as follows: 


1. Involuntarily delisted classes may 
not be replaced with a class of options 
already listed on another exchange, 
except under the narrow circumstances 
outlined in the last sentence of sub- 
paragraph 5 below. 


2. Replacement applications may be 
filed with the Commission on or after, 
but not before, thirty calendar days prior 
to the date on which the last series of an 
involuntarily delisted class expires. The 
Commission will act upon each replace- 
ment application at the time it acts upon 
the exchange’s application to the Com- 
mission, pursuant to Securities Ex- 
change Act Rule 12d2-2(c), to strike the 
involuntarily delisted class from listing 
and registration. 


3. Trading may commence in an 
approved replacement class on the busi- 
ness day following the date on which the 
last series of the delisted class expires. 


4. Applications for replacement of 
involuntarily delisted options classes 
will be considered by the Commission 
according to the “replacement priority 
date.” The replacement priority date 
shall be the expiration date of the last 
series of an involuntarily delisted 
options class. 


5. If the replacement priority date is the 
same for two or more exchanges and if 
the applicant exchanges seek to list the 
same class, the applicant exchanges 
shall resolve among themselves the 
question of which of them shall be 
entitled to consideration of its listing 
application.3 The Commission will not 
approve any replacement applications 
by exchanges which have the same 
replacement priority date and which 
seek to list the same replacement class. 
Should two or more exchanges apply to 
list the same class to replace delisted 
classes to last series of which expire at 
the same time, and where the replace- 
ment class previously had been listed 
on, and was involuntarily delisted by, 
one or more of the applicants, the 
exchange or exchanges which pre- 
viously had listed the class shall be 
entitled to priority in listing that class 
as a replacement, provided that the 
exchange or exchanges so entitled shall 
assert such priority by notifying the 
Commission and any exchange with the 
same replacement priority date, in 
writing, within seven days after it is eli- 
gible to file its replacement application 
with the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








Tifan options exchange involuntarily delists an option 
in which both put and call classes were listed, the put 
and call replacement classes must be upon the same 
underlying security. 


2 For example, the application of an exchange to 
replace an involuntarily delisted class the last series of 
which expires in March 1979 would have priority in 
selecting a replacement over an exchange applying to 
replace a delisted class the last series of which expires 
in April 1979. 
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3 See, for example, the random selection procedures 
suggested by the Pacific Stock Exchange in its letter 
dated July 14, 1978, to Andrew M. Klein, Director, 
Division of Market Regulation, and those suggested by 
the Chicago Board Options Exchane, the Pacific Stock 
Exchange and the Philadelphia Stock Exchange in their 
letter to Andrew M. Klein, dated July 13, 1978. 


4 If the class had been listed on more than one 
exchange previously, the Commission will permit each 
exchange to relist that class. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14992 /July 26, 1978 


The Securities and Exchange Commission has ordered 
the institution of administrative proceedings against 
Hofmann, Kavanaugh Securities Corporation, a broker- 
dealer, formerly located in Los Angeles, California, 
Kurt von Hofmann, Los Angeles, California, Lon Roy 
Kavanaugh, Jr., Beverly Hills, California and Lawrence 
|. Fiber, Northridge, California. The Commission’s 
order alleges that respondents willfully violated and 
willfully aided and abetted violations of the net capital, 
customer protection and record keeping provisions of 
the Exchange Act. 


Pursuant to Offers of Settlement which the Commission 
has determined to accept, the Commission has entered 
an order revoking the registration of Hofmann, 
Kavanaugh Securities Corporation. The Commission 
has also barred Kurt von Hofmann from association with 
any broker-dealer, investment adviser or investment 
company, provided that he may apply to become associ- 
ated in a non-supervisory capacity in three years upon a 
showing that he will be properly supervised. The Com- 
mission has further barred Lon Roy Kavanaugh, Jr. from 
association with any broker-dealer, investment adviser 
or investment company in a supervisory or proprietary 
capacity; provided, however that he may be associated 
in a non-supervisory, non-proprietary capacity upon a 
demonstration that he will be properly supervised. 


A hearing will be scheduled by further order as to 
Lawrence |. Fiber, the remaining respondent, to take 
evidence on the staff allegations and to afford Mr. 
Fiber an opportunity to offer any defenses thereto for 
the purpose of determining whether any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14993/July 26, 1978 


In the Matter of 


HOFMANN, KAVANAUGH SECURITIES CORPOR- 
ATION 


2049 Century Park East, Suite 3310 
Los Angeles, California 90067 


KURT VON HOFMANN 
8787 Shoreham Drive 
Los Angeles, California 90069 


LON ROY KAVANAUGH, JR. 
1240 Cerro Crest 
Beverly Hills, California 90210 


File No. 8-20740 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”),1 Hofmann, 
Kavanaugh Securities Corporation (“Securities”), Kurt 
von Hofmann, and Lon Roy Kavanaugh, Jr., both of 
whom are officers and directors of Securities, a 
registered broker-dealer, have, without admitting or 
denying the allegations contained in the Order for 
Public Proceedings, submitted Offers of Settlement, 
which the Commission has determined to accept. 


On the basis of the Order for Public Proceedings and 
the Offers of Settlement, it is found that Securities 
willfully violated and that Kurt von Hofmann and Lon 
Roy Kavanaugh, Jr. willfully aided and abetted the vio- 
lation of Sections 15(c)(3) and 17(a) of the on 
Act and Rules 15c3-1, 15c3-3 and 17a-3 thereunder. 


It is therefore in the public interest to impose the 
remedial sanctions specified in the Offers of 
Settlement. 


Accordingly, IT IS ORDERED that: 


(a) The registration of Hofmann Kavanaugh, 
Securities Corporation be, and hereby is, revoked; 


(b) That Kurt von Hofmann be, and hereby is, barred 
from association with any broker or dealer, investment 
adviser, or investment company; provided that he may 
apply after three years to become so associated in a 
non-supervisory capacity upon a showing that he will 
be properly supervised; and 


(c) Lon Roy Kavanaugh, Jr. be, and hereby is, barred 
from association with any broker or dealer, investment 
adviser or investment company in a supervisory or 
proprietary capacity; provided, however, that he may 
be associated in a non-supervisory, non-proprietary 
capacity upon a demonstration that he will be properly 
supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








1 In the Matter of Hofmann, Kavanaugh Securities 
Corp., et al. instituted July 11, 1978. 


2 The findings herein are not binding on any other 
respondent named in these proceedings. 
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SECURITIES EXCHANGE ACT OF 1934 


TEXT OF AMENDMENTS 
Release No. 14994/July 26, 1978 


- 


The text of the amendments to Section 240.15c3-1 is as A 


Uniform Net Capital Rule 
AGENCY: Securities and Exchange Commission. 
ACTION: Extension of temporary rule amendments. 


SUMMARY: This release extends until January 1, 1979 
temporary provisions of the rule relating to the (i) 
inclusion in net capital of certain good faith deposits 
and syndicate or joint accounts receivable arising in 
connection with municipal securities underwritings; 
and (ii) undue concentration deduction, “haircuts,” on 
positions in municipal securities. This action is 
necessary since the temporary amendments noted 
above will otherwise expire on August 1, 1978. The 
extension provides the Commission with additional 
time to formulate permanent amendments pertaining 
to municipal securities with regard to the treatment of 
certain receivables and undue concentration deduc- 
tions. 


EFFECTIVE DATE: August 1, 1978. 


FOR FURTHER INFORMATION CONTACT: Nelson S. 
Kibler, Assistant Director, Division of Market Regu- 
lation, Securities and Exchange Commission, 
Washington, D.C. 20549 (202) 376-8131. 


SUPPLEMENTARY INFORMATION: Release No. 14995 
is issued concurrently with this release and proposes 
specific amendments to the net capital rule concerning 
receivables and undue concentration deductions 
relating to transaction in municipal securities. 
Reference is made to that release for a more complete 
discussion of the issues and the Commission’s 
reasons for extending the temporary amendments and 
proposing permanent amendments to the rule. 


STATUTORY BASIS AND COMPETITIVE 
CONSIDERATION AND EFFECTIVE DATE 


Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 15 (c)(3) and 23(a) therof, 15 
U.S.C. §780(c)(3), w(a), the Commission amends 
section 240.15c3-1 of Chapter Il of Title 17 of the Code 
of Federal Regulations in the manner set forth below, 
effective August 1, 1978. The Commission finds that 
any burden imposed upon competition by the 
amendments is necessary and appropriate in further- 
ance of the purposes of the Act, and particularly to 
implement the Commission’s mandate under Section 
15(c)(3) thereof, 15 USC § 780(c)(3), to establish 
minimum financial responsibility standards for all 
brokers and dealers. 
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follows: 


§240.15c3-1 Net Capital requirements for brokers or 
dealers. 


(c) * * * 
(2) * * * 
(iv) * * * 


(C) Interest receivable, floor brokerage receivable, 
commissions receivable from other brokers or dealers 
(other than syndicate profits which shall be treated as 
required in subparagraph (c)(2)(iv)(E) of this section), 
mutual fund concessions receivable and management 
fees receivable from registered investment companies, 
all of which receivables are outstanding longer than 
thirty (30) days from the date they arise; dividends 
receivable outstanding longer than thirty (30) days 
from the payable date; good faith deposits arising in 
connection with an underwriting, outstanding longer 
than eleven (11) business days from the settlement of 
the underwriting with the issuer; and, until January 1, 
1979, receivables due from participation in municipal 
securities joint underwriting accounts which are out- 
standing longer than ninety (90) days from settlement 
of the underwriting with the issuer and good faith 
deposits arising in connection with an underwriting of 
municipal securities, outstanding longer than ninety 
(90) days from settlement of the underwriting with the 
issuer; 


In Section 240.15c3-1, the last sentence of paragraphs 


(c)(2)(vi)(M) and (f)(3)(iii) is amended to read as 
follows: 


Provided further, That until January 1, 1979, this para- 
graph shall not apply to municipal securities. 


* * * * * 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14995/July 26, 1978 


NET CAPITAL REQUIREMENTS FOR BROKERS AND 
DEALERS 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed amendment to rule. 


SUMMARY: The Commission is proposing to amend 
its rule governing net capital requirements for brokers 
and dealers. If amended as proposed, the Rule would 
set forth the treatment to be accorded specific receiv- 
ables and undue concentration deduction relating to 
transactions in municipal securities. 


DATE: Comments must be received on or before 
October 1, 1978. 


ADDRESS: All comments should be directed in tripli- 
cate to George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549., 


FOR FURTHER INFORMATION CONTACT: Nelson S. 
Kibler, Assistant Director, Division of Market Regu- 
lation, Securities and Exchange Commission, 
Washington, D.C. 20549, (202) 376-8131. 


SUPPLEMENTARY INFORMATION: In Securities 
Exchange Act Release No. 14513, February 28, 1978 [43 
FR 45, March 7, 1978], the Commission extended until 
August 1, 1978 the temporary provisions of Rule 15c3-1 
(17 CFR 240.15c3-1) under the Securities Exchange Act 
of 1934 dealing with the items summarized above. The 
Commission took such action to afford itself an oppor- 
tunity to formulate the amendments proposed herein. 


DISCUSSION 


As originally written, Rule 15c3-1(c)(2)(iv)(C) required 
‘the deduction from net worth of good faith deposits 
arising in connection with an underwriting and out- 
standing longer than eleven business days. In addition, 
profits derived from participation in an underwriting 
syndicate were treated as “unsecured receivables” 
which pursuant to Rule 15c3-1(c)(2)(iv)(E) were 
deducted from net worth. In Securities Exchange Act 
Release No..11854 the Commission adopted temporary 
amendments to Rule 15c3-1(c)(2)(iv)(C) permitting the 
inclusion in net worth, for ninety (90) days after settle- 
ment of the underwriting with the issuer, good faith 
deposits and receivable arising from participation in 
municipal securities underwritings. This release 
proposes.to reduce the ninety (90) day period to sixty 
(60) days fer inclusion of such receivables and good 
faith deposits in net worth. The reduced time period is 
consistent with the requirements of Rule G-12 of the 
Municipal Securities Rulemaking Board. 


Rule 15c3-1(c)(2)(vi)(M) in general provides that a 
deduction from net worth equal to half the appropriate 
haircut shall be taken against long or short positions in 
the securities of an issuer of a single class or series, 
the market value of which positions exceed ten percent 
of tentative net capital. A similar provision, Rule 
15c3-1(f)(3)(iii), applies to computations under the 
alternative net capital requirement. In Release No. 
11854, the Commission exempted positions in 
municipal securities from the undue concentration pro- 
visions of Rule 15c3-1 on a temporary basis. In Release 
No. 14513 the Commission continued that exemption 
until August 1, 1978. This release proposes to amend 
Rules 15c3-1(c)(2)(iv)(M) and 15c3-1(f)(3)(iii) to require 
that the undue concentration haircut provisions shall 
apply to municipal securities only if the issue has the 
same security provisions, date, interest rate, day, 
month and year of maturity and such securities have a 
market value in excess of $500,000 in bonds 
($5,000,000 in notes) or 10% of tentative net capital, 
whichever is greater, and are held in position longer 
than 20 business days. 


The text of the proposed amendments appear later in 
this release. 


STATUTORY BASIS AND COMPETITIVE 
CONSIDERATION 


Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 15(c)(3) and 23(a) thereof, 15 USC 
§ 780(c)(3), and 78w(a), the Commission proposes to 
amend §240.15c3-1 in Part 240 of Chapter II of Title 17 
of the Code of Federal Regulations in the manner set 
forth below. The Commission believes that any burden 
imposed upon competition by the proposed 
amendment is necessary and appropriate in 
furtherance of the purposes of the Act, and particularly 
to implement the Commission’s continuing mandate 
under Section 15(c)(3) thereof, 15 U.S.C. § 780(c)(3), to 
provide minimum safeguards with respects to the 
financial responsibility of brokers and dealers. 


REQUEST FOR COMMENTS 


All interested persons are invited to submit, in tripli- 
cate, their written views and comments concerning the 


amendments to §240.15c3-1 proposed herein. All 
communications should be addressed to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549, no later than October 1, 1978, and should 
refer to File No. S7-748. All comments received will be 
available for public inspection. 


TEXT OF PROPOSED AMENDMENTS 


The proposed amendments to §240.15c3-1 are as 
follows: 
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§ 240.15c3-1 Net capital requirements for brokers or 
dealers. 


(iv) * * * 


(C) Interest receivable, floor brokerage receivable, 
commissions receivable from other brokers or dealers 
(other than syndicate profits which shall be treated as 
required in subparagraph (c)(2)(iv)(E) of this section), 
mutual fund concessions receivable and management 
fees receivable from registered investment companies, 
all of which receivables are outstanding longer than 
thirty (30) days from the date they arise; dividends 
receivable outstanding longer than thirty (30) days 
from the payable date; good faith deposits arising in 
connection with an underwriting, outstanding longer 
than eleven (11) business days from the settlement of 
the underwriting with the issuer; and receivables due 
from participation in municipal securities underwriting 
syndicates and municipal securities joint underwriting 
accounts, including secondary joint accounts, which 
are outstanding longer than sixty (60) days from the 
settlement of the underwriting with the issuer and 
good faith deposits arising in connection with an 
underwriting of municipal securities, outstanding 
longer than sixty (60) days from settlement of the 
underwriting with the issuer. 


* * * 


In Section 240.15c3-1, the last sentence of paragraphs 
(c)(2)(vi)(M) and (f)(3)(iii) would be amended to read as 
follows: Provided further, this provision will be applied 
to an issue of municipal securities having the same 
security provisions, date of issue, interest rate, day, 
month and year of maturity only if such securities have 
a market value in excess of $500,000 in bonds 
($5,000,000 in notes) or 10% of tentative net capital, 
whichever is greater, and are held in position longer 
than twenty (20) business days. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
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AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-15) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”), notice is hereby given that on July 13, 1978, the 
American Stock Exchange, Inc. (“Amex”) filed with the 
Commission copies of a proposed amendment to 
Amex Rule 950.'! The proposed rule change would 
implement a trial program to provide for the continuous 
display on the Amex floor of the highest bid and lowest 
offer on a specialist’s limit order book and an indi- 
cation of the number of option contracts represented 
by each such bid and offer.© The specialist would 
continue to be the sole member on the Amex floor with 
knowledge of limit orders in his book at prices other 
than the best bid or offer. This trial program would be 
limited to ten option classes, with both solely and 





1 The text of the proposed rule is as 
follows: 950.T-1 The provisions of Rule 174 and 
Commentary thereto, as modified by the provisions of 
Rule 950(a) shall apply to the trading of option con- 
tracts, and the following additional Commentary shall 
also apply: 


Commentary 


The limit orders in the custody of a specialist shall 
constitute his book. So far as practicable, a specialist 
shall continuously display, in a visible manner, the 
highest bid and lowest offer, along with an indication 
of the number of option contracts bid for at the highest 
bid and offered at the lowest offer in his book in each 
option series for which he is acting as specialist, pro- 
vided, however, that where the highest bid and lowest 
offer is for more than twenty-five option contracts, or 
such other number of option contracts as may be pre- 
scribed from time to time by a Floor Official, the 
specialist shall display an indication that the bid or 
offer is for at least that number of option contracts 
and, whenever practicable, shall display a reasonable 
indication of the full size of such bid or offer. When 
required by market conditions, he may make such quo- 
tations available orally rather than be displaying them. 


2 The proposed rule provides that, if the size of a bid or 
offer is greater than 25 contracts and if it is impractic- 
able to indicate the full size of such bid or offer, the 
indication would be “25+”. 





dually traded options (some of which trade both puts 
and calls) eligible for inclusion. Further, the duration 
of the trial program would not exceed a period of six 
months from the date of commencement of the 
program. 


Interested persons are invited to submit written data, 
views and arguments concerning the proposed rule 
change within 21 days from the date of this publi- 
cation. Persons desiring to make written comments 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-78-15. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
maybe withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange and, in particular, the 
requirements of Sections 6 and 11(b) and the rules and 
regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the 
date of publication of notice of filing thereof. The dis- 
closure of the best bid and offer, with size, on the 
specialists’ order book may provide registered options 
traders on the Amex floor with greater information con- 
cerning market trends and forces and may thereby 
encourage registered options traders, as market 
makers, to be more competitive with specialists on the 
Amex floor.3 Fair competition among market makers is 
a stated objective of the Securities Act Amendments of 





3 In view of the trial nature of this proposal and its 
limited duration, the Commission, in considering any 
proposal by the Amex to adopt this program on a 
permanent basis, will be interested in any information 
which the Amex, its registered options traders, or other 
interested persons may provide as to whether this 
partial disclosure of the book is a sufficient incentive 
to encourage more competitive market making by 
registered options traders on the Amex. 


19754 and, in this instance, is in the public interest 
since it may encourage the addition of further depth 
and liquidity to Amex’s options markets. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14997 /July 26, 1978 


(File No. SR-DTC-78-11) 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


The Depository Trust Company submitted on July 28, 
1978, a proposed rule change, which would enable any 
transfer agent outside the New York metropolitan area 
to offer full Fast Automatic Securities Transfer (FAST) 
services providing they employ an agent proximate to 
DTC to perform certain functions for them. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 31, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 





4 Pub. L. No. 94-29 (June 4, 1975). See e.g., Section 
11A(a)(1)(C)(ii). 
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D.C. 20549. Reference should be made to File No. 
SR-DTC-78-11. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14998/July 26, 1978 


(File No. SR-NSCC-78-9) 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY NATIONAL SECURITIES CLEARING 
CORPORATION 


National Securities Clearing Corporation (“NSCC”) 
submitted on July 19, 1978, a proposed rule change, to 
establish procedures for effecting settlements in 
Federal Funds pursuant to Rule 12 of the SCC Division 
of NSCC. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made. 


in the Federal Register during the week of July 31, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication'in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-78-9. 
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Copies of the submission, with accompanying ex- 


hibits, and of all written comments will be available for ~. 


public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, “ 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14999/July 26, 1978 


(File No. SR-OCC-78-4) 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE OPTIONS CLEARING CORPOR- 
ATION 


The Options Clearing Corporation submitted on July 
19, 1978, a proposed rule change amending its fee 
schedule. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public inter- 
est, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 31, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submission should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commisssion, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-78-4. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 





N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15000/July 26, 1978 


In the Matter of 


THE WILLIAMS COMPANIES 
One Williams Center 
Tulsa, Oklahoma 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5501 
(File No. 2-60363) 


ORDER INSTITUTING ADMINISTRATIVE PROCEED- 
ING, FINDINGS AND STOP ORDER PURSUANT TO 
SECTION 8(d) OF THE SECURITIES ACT OF 1933, AS 
AMENDED 


The Commission’s public files disclose that on Nov- 
ember 23, 1977, The Williams Companies (“Regis- 
trant”), One Williams Center, Tulsa, Oklahoma 74103, 
filed a registration statement on Form S-14 under the 
Securities Act of 1933 (“Securities Act”), as amended, 
covering 2,152,529 shares of Registrant’s $1.00 par 
value common stock to be offered pursuant to a pro- 
posed acquisition by Williams Exploration Company, a 
wholly-owned subsidiary of Registrant, of Rainbow 
Resources, Inc. 305 Goodstein Building, Casper, 
Wyoming 82601. 


The Division of Enforcement (“Division”) has ascer- 
tained information which tends to show, and it alleges, 
that the aforementioned registration statement omits 
to state material facts required to be stated therein, or 
necessary to make the facts therein not misleading, 
concerning: 


(a) The initial capitalization of Williams International 
Group, Inc. (“WIGI”); 


(b) The relationship between Registrant and WIGI; 


(c) The financial condition of WIGI; and 


(d) Registrant’s possible exposure under guarantees 
issued in connection with WIGI’s business 


as more fully set forth in the Division’s statement of 
matters which is incorporated herein by reference and 
made a part hereof. 


Simultaneously with the institution of these pro- 
ceedings, Registrant has submitted an Offer of Settle- 
ment for the purpose of disposing of the issues raised 
in these proceedings in which a hearing and post- 
hearing procedures were waived. Under the terms of 
the Offer of Settlement, Registrant, solely for the pur- 
poses of these proceedings and without admitting or 
denying the allegations of the Staff of the Division of 
Enforcement or the findings contained in the Order and 
on the understanding that nothing contained herein 
constitutes an adjudication with respect to any matter 
referred to herein, consents to the Order of the 
Commission suspending the effectiveness of the regis- 
tration statement. 


The Commission had determined that it is appropriate 
and in the public interest to accept the Offer of Settle- 
ment of Registrant and, accordingly, is issuing this 
Order. 


Registrant has also agreed in its Offer of Settlement to 
file a Form 8-K pursuant to the Securities Exchange 
Act of 1934, to make disclosure concerning these 
matters. 


IV. 


Upon consideration of all the circumstances, including 
the recommendation of the Division, the statement of 
matters of the Division and the Offer of Settlement, the 
Commission determined to institute public administra- 
tive proceedings pursuant to Section 8(d) of 
the Securities Act and to accept the Offer of settlement. 


Accordingly, on the basis of the statement of matters 
and the Offer of Settlement, it is found that the regis- 
tration statement filed by Registrant omitted to state 
material facts required to be stated therein or neces- 
sary to make the statements therein not misleading 
with respect to the following matters: 


1. WIGI, which was formed by former employees of 
Registrant to purchase Registrant’s international pipe- 
line construction business, was initially capitalized 
with $9,640. (In this Order, the “transaction” refers to a 
transfer by Registrant of certain subsidiaries and 
assets to WIGI pursuant to a purchase and sale agree- 
ment effective as of December 31, 1975.) 
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2. The $54,316,613 in notes receivable issued by WIGI 
to Registrant in connection with the transaction were 
secured only by the stock and assets of WIGI. 


3. At the time of the transaction, Registrant agreed to 
lend WIGI up to $5 million pursuant to a revolving 
credit agreement and to continue existing guarantees 
relating to the construction contracts being sold. 


4. Subsequent to the transaction, Registrant has 
guaranteed debt for WIGI, which debt totalled $290,000 
at December 31, 1976 and $9 million at November 23, 
1977. 


5. Performance and other guarantees have been issued 
by Registrant for substantially all of WIGI’s con- 
struction contracts subsequent to the transaction. 
WIGI’s construction backlog was $94 million at 
December 31, 1975, $209 million at December 31, 1976 
and $149 million at November 23, 1977. 


6. WIGI would have incurred a net loss in 1976 if its 
results had been determined on the basis of Regis- 
trant’s carrying amounts of the assets and liabilities 
conveyed to WIGI in the transaction. If Registrant had 
recorded such loss in Registrant’s financial statements 
for 1976, it would have recorded a loss of approxi- 
mately $5 million ($0.20 per share) on the disposal of 
its pipeline construction business to former 
employees. 


7. Itis likely that Registrant will continue to issue debt, 
performance and other guarantees in connection with 
WIGI’s business. 


V. 


While the following events occurred after the filing of 
the registration statement, the Commission concludes 
that they are material and finds that they should be dis- 
closed in the registration statement: 


1. 1n December, 1977 the Registrant guaranteed WIGI’s 
repayment of a $20 million bank loan to WIGI. A portion 
of that loan was used by WIGI to discharge certain obli- 
gations to Registrant; 


2. Registrant has guaranteed debt for WIGI totalling 
$29 million at December 31, 1977, $27 million at March 
31, 1978 and $9 million at June 30, 1978. 


3. Performance and other guarantees have been issued 
by Registrant for substantially all of WIGI’s con- 
struction contracts subsequent to the transaction. 
WIGI’s construction backtog was $121 million at 
December 31, 1977, $79 million at March 31, 1978 and 
$40 million at June 30, 1978. 
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4. WIGI incurred a net loss in 1977. If its results had 
been determined on the basis of Registrant’s carrying « 
amounts of the assets and liabilities conveyed to WIGI 

in the transaction and if Registrant had recorded such ~ 
loss in Registrant’s financial statements, it would have 
recorded a loss of approximately $13 million ($0.51 per 
share) on the disposal of its pipeline construction 
business to former employees. 


5. In July, 1978 Registrant concluded that it is no 
longer reasonable to expect WIGI to have sufficient 
earnings and cash flow during 1978 or 1979 to pay the 
required principa! and interest installments maturing 
during those years on the WIGI notes held by Regis- 
trant when due. 


6. In July, 1978, as of June 30, 1978, Registrant 
established a valuation allowance of $30 million (which 
includes $12 million of unrecognized gain on the dis- 
position of the Registrant’s pipeline construction busi- 
ness) against the WIGI notes. 


Vi. 


The items enumerated in Paragraphs IV and V above 
must be given appropriate effect in Registrant’s finan- 
cial statements included in the registration statement. 


In view of the deficiencies, a stop order should issue 
suspending the effectiveness of the registration state- 
ment. Accordingly, 


IT IS ORDERED that the effectiveness of the regis- 
tration statement filed by Registrant be, and it hereby 
is, suspended; and 


IT IS FURTHER ORDERED that (a) four days after the 
date of this Order, or (b) when an appropriate amend- 
ment correcting the deficiencies in the registration 
statement as herein provided shall have been filed, 
whichever is later, the stop order shall cease to be 
effective and the registration statement as amended 
shall become effective. 


By the issuance of this Order, the Commission termi- 
nates this matter. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 


In the Matter of 





THE WILLIAMS COMPANIES 
One Williams Center 
i Tulsa, Oklahoma 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5501 
(File No. 2-60363) 


STATEMENT OF MATTERS BY THE DIVISION OF 
ENFORCEMENT TO BE CONSIDERED IN CONNEC- 
TION WITH THIS PROCEEDING PURSUANT TO SEC- 
TION 8(d) OF THE SECURITIES ACT OF 1933 


A registration statement was filed with the 
Commission by The Williams Companies (“TWC”), 
One Williams Center, Tulsa, Oklahoma 74103, on Form 
S-14 under the Securities Act of 1933 (“Securities 
Act”), on November 23, 1977, in connection with a pro- 
posed acquisition by Williams Exploration Company, a 
wholly-owned subsidiary of TWC, of Rainbow 
Resources, Inc., 305 Goodstein Building, Casper, 
Wyoming 82601. The registration statement covers the 
proposed issuance of 2,152,529 shares of $1 par value 
common stock. 


It appears to the Division of Enforcement (“Division”), 
and the Division alleges, that the registration state- 
ment omits to state material facts required to be stated 
therein or necessary to make the statements therein 
not misleading, as set forth herein below. 


The registration statement and accompanying proxy 
statement contain the following disclosures in foot- 
notes to the ‘financial statements which are a part 
thereof: 


1972 


“The Consolidated Statement of Income includes, as 
discontinued operations, the operations of Colonial 
Insurance Company (“Colonial”) sold in 1974 and of 
Williams International Group (“International”), Valley 
Distributing Company (“Valley”) and Certified Appli- 
ance Distributors (“Certified”) sold in 1975. Prior to 
sale, Colonial was reported on the equity basis while 
Valley, Certified and International were consolidated 
operations.” 


“Summarized results of discontinued operations are as 
follows (thousands): 


Table appears below 


“See Note 2 of Williams’ Notes to Financial Statements 
for further information on discontinued operations.” 


a - * 


“Note 2—Discontinued operations” 


“The Company and Consolidated Statements of 
Income and Changes in Financial Position include as 
discontinued operations the operating results of 
Williams International Group (“International”), Valley 
Distributing Company (“Valley”), Certified Appliance 
Distributors (“Certified”) which were sold in 1975 and 
Colonial Insurance Company, reported on the. equity 
basis, which was sold in 1974. International and Valley 
were sold to members of management of those 
companies. After allocation of applicable amounts of 
goodwill associated with the initial acquisition of Val- 
ley and Certified, no gain or loss resulted from these 
sales. Included in the balance sheet as noncurrent 
investments are preferred stock of $14,338,000 received 
in the sale of Valley and notes receivable (net of dis- 
count) of $48,451,000 at December 31, 1976 and 
$49,366,000 at June 30, 1977 received in the sale of 
International. The preferred stock is redeemable at 


1973 1974 1975 





Sales and services 
revenue 


$163,569 


$155,352 $165,209 $208,158 





Income from operations 
before income taxes. 

Provision for income 
taxes 


$ 18,160 


6,406 


7,348 $ 7,961 $ 14,886 


3,030 3,986 8,273 





Income from 
Operations ... 

Loss on disposal (net 
of income tax ben- 
efits of $267 


$ 11,754 


4,318 $ 3,975 $ 6,613 


(1,868) 





Income from discon- 
tinued operations 


4,318 $ 2,107 ' $ 6,613 
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Valley’s option and if not redeemed by 1984, becomes 
convertible into Valley common stock. The _ Inter- 
national notes receivable mature in increasing annual 
amounts through 1985.” 


“In 1975 when Williams announced its decision to sell 
International, management concluded it was inapprop- 
riate to recognize any portion of the expected ultimate 
gain due to a number of factors, the outcome of which 
could not be determined at the time, including the 
completion of the Alyeska construction contract, 
collection of accounts receivable and retainage from 
previously completed contracts, potential liability in 
connection with guarantees of the purchasers and 
collection of the notes receivable from the purchasers 
as scheduled. Because certain of these uncertainties 
still exist, no gain has as yet been recognized.” 


* aa * 


“Note 14—Contingent liabilities and commitments” 


“There are pending against Williams and its subsidi- 
aries suits incident to the operations of their 
businesses, but, in the opinion of general counsel for 
Williams, the ultimate liability in excess of insurance 
coverage will not be material. Williams has certain 
residual liabilities for completion of contracts, advance 
payment bonds and possible liability in joint venture 
participations attributable to its construction oper- 
ations which have been discontinued. Williams also 
has certain job performance and related guarantees 
with respect to construction contracts executed by the 
purchasers of International. In addition, Williams has 
guaranteed certain borrowings of the purchasers of 
International.” 


It appears to the Division and the Division hereby 
alleges: 


1. TWC is a Nevada corporation with principal ex- 
ecutive offices located in Tulsa, Oklahoma, and is prin- 
cipally engaged in the chemical fertilizer, metals and 


energy businesses. At December 31, 1977, TWC 
reported consolidated net income of $65,311,000 and 
total assets of $1,882,807,000. At December 31, 1977, 
TWC had 25,575,928 shares of $1.00 par value common 
stock (including 689,228 treasury shares) outstanding 
in the hands of 13,100 shareholders and 47,632 shares 
of $1.00 par value convertible preferred stock out- 
standing in the hands of 482 shareholders. TWC also 
had 10%% notes due in 1983 and 9.40% debentures 
due in 1996 outstanding at December 31, 1977. All four 
classes of securities were registered and traded on the 
New York Stock Exchange and the Pacific Stock 
Exchange. TWC’s securities are registered with the 
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Commission pursuant to Section 12(b) of the 
Securities Exchange Act of 1934 (“Exchange Act”). 


2. Williams International Group, Inc. (“WIGI”) is a 
Panamanian corporation with an executive office in 
Tulsa, Oklahoma. WIGI was formed by former 
employees of TWC to purchase TWC’s international 
pipeline construction business. 


3. On December 31, 1975, pursuant to a purchase and 
sale agreement, TWC transferred to WIGL certain TWC 
subsidiaries and assets for $54,316,613 (the “trans- 
action”). According to audited financial statements for 
the year ended December 31, 1976, WIGI began oper- 
ations at December 31, 1975, with total assets of 
$80,652,752, total liabilities of $80,643,112 and total 
stockholders equity of $9,640. 


4. Pursuant to the transaction, the entire purchase 
price took the form of notes from WIGI and its subsidi- 
aries to TWC and its subsidiaries. Only $9,640 in 
capital was contributed by the WIGI shareholders to 
WIGI. The notes from WIGI to TWC are secured by all 
the assets and stock of WIGI, however, TWC has no 
recourse against the WIGI shareholders or any third 
parties. Thus, TWC’s principal remedy in the event of 
WIGI’s failure would be to take the business back. The 
transaction contemplated a payout on the notes from 
operations over a ten-year period. 


5. At the time of the transaction, TWC had issued a 
number of performance and other guarantees to its 
construction clients and others in connection with the 
overseas construction work of its subsidiaries. These 
guarantees by TWC continued in full force and effect. 
Furthermore, TWC had guaranteed debt repayment 
totalling $13.9 million of its pipeline construction sub- 
sidiaries. These guarantees were continued after the 
transaction. In addition, it was anticipated by the 
parties to the transaction that additional performance 
guarantees by TWC would be necessary if WIGI was to 
stay in business and TWC agreed to consider giving 
such guarantees on a case by case basis. Guarantees 
of debt by TWC covered WIGI borrowings totalling 
$290,000 at December 31, 1976 and $9 million at 
November 23, 1977. Since the transaction TWC has 
issued performance and other guarantees relating to 
substantially all of WIGI’s backlog, which backlog 
totalled $94 million at December 31, 1975, $209 million 
at December 31, 1976, and $149 million at November 
23, 1977. Since November 23, 1977, WIGI’s backlog has 
been $121 million at December 31, 1977, $79 million at 
March 31, 1978 and $40 million at June 30, 1978. . 


6. WIGI would have incurred a net loss in 1976 if its 
results had been determined on the basis of Regis- 
trant’s carrying amounts of the assets and liabilities 
conveyed to WIGI in the transaction. If Registrant had 
recorded such loss in Registrant’s financial statements 





for 1976, it would have recorded a loss of approxi- 
mately $5 million ($0.20 per share) on the disposal of 
its pipeline construction business to former 
employees. 


7. WIGI incurred a net loss in 1977. If its results had 
been determined on the basis of Registrant’s carrying 
amounts of the assets and liabilities conveyed to WIGI 
in the transaction and Registrant had recorded such 
loss in Registrant’s financial statements, it would have 
recorded a loss of approximately $13 million ($0.51 per 
share) on the disposal of its pipeline construction 
business to former employees. 


8. Among the construction contracts acquired by WIGI 
from TWC was an interest in a joint venture for the 
construction of a pipeline in Peru for Petroleos del 
Peru, a Peruvian governmental corporation. During 
1977 the project was completed, and WIGI and other 
participants in the project arranged a bank loan to 
Petroleos del Peru so that the payments could be made 
to WIGI and other participants. To obtain the loan, 
TWC had to guarantee the bank repayment of 
$5,110,000, the portion of the loan used by Petroleos 
del Peru to pay WIGI. 


9. Furthermore, in November, 1977, WIGI had to 
borrow $4,000,000 on a line of credit from TWC. 
Finally, in December, 1977, WIGI obtained a 
$20,000,000 bank loan which was guaranteed by TWC. 
A portion of that bank loan was used by WIGI to 
discharge certain obligations to TWC. 


10. in July, 1978 the board of directors of TWC con- 
cluded that it is no longer reasonable to expect WIGI to 
have sufficient earnings and cash flow during 1978 or 
1979 to make the required principal and interest pay- 
ments on the WIGI notes held by TWC. As at June 30, 
1978, TWC had established a $30,000,000 valuation 
allowance against the purchase notes including $12 
million of unrecognized gain. 


IV. 


. Based upon the foregoing, the Division requests the 
entry of a stop order as to the pending Form S-14 regis- 
tration filed by TWC on the grounds that said registra- 
tion statement does not disclose: 


4. -WIGIL, -which was formed by former employees of 
TWC..to purchase TWC’s international pipeline con- 
struction business, was initially capitalized with only 
$9,640. 


2. The: $54,316,613 in notes receivable issued by WIGI 
to TWC in connection with the transaction were se- 
cured only by the stock and assets of WIGI. In 
December, 1977, TWC guaranteed a $20 million bank 


loan to WIGI. A portion of that loan was used to dis- 
charge certain obligations to TWC. 


3. At the time of the transaction, TWC agreed to lend 
WIGI up to $5 million pursuant to a revolving credit 
agreement and to continue existing guarantees relating 
to the construction contracts being sold. 


4. Subsequent to the transaction, TWC has guaranteed 
debt for WIGI, which debt totalled $290,000 at 
December 31, 1976, and $9 million at November 23, 
1977. TWC has guaranteed debt for WIG! which totalled 
$29 million at December 31, 1977, $27 million at March 
31, 1978, and $9 million at June 30, 1978. 


5. Performance and other guarantees have been issued 
by TWC for substantially all of WIGI’s construction 
contracts subsequent to the transaction. WIGI’s con- 
struction backlog was $94 million at December 31, 
1975, $209 million at December 31, 1976 and $149 
million at November 23, 1977. WIGI’s construction 
backlog was $121 million at December 31, 1977, $79 
million at March 31, 1978, and $40 million at June 30, 
1978. 


6. WIGI would have incurred a net loss in 1976 if its 
results had been determined on the basis of Regis- 
trant’s carrying amounts of the assets and liabilities 
conveyed to WIGI in the transaction. If Registrant had 
recorded such loss in Registrant’s financial statements 
for 1976, it would have recorded a loss of 
approximately $5 million ($0.20 per share) on the dis- 
posal of its pipeiine construction business to former 
employees. 


7. WIGI incurred a net loss in 1977. If its result had 
been determined on the basis of Registrant’s carrying 
amounts of the assets and liabilities conveyed to WIGI 
in the transaction and if Registrant had recorded such 
loss in Registrant’s financial statements, it would have 
recorded a loss of approximately $13 million ($0.51 per 
share) on the disposal of its pipeline construction 
business to former employees. 


8. It is likely that TWC will continue to issue debt, per- 
formance and other guarantees in connection with 
WIGI’s business. 


9. In July, 1978 TWC concluded that it is no longer 
reasonable to expect WIGI to have sufficient earnings 
and cash flow during 1978 or 1979 to pay the required 
principal and interest installments maturing during 
those years on the WIGI notes held by TWC when due. 


10. In July, 1978 as of June 30, 1978 TWC established a 
valuation allowance of $30 million (which includes $12 
million of unrecognized gain on the disposition of the 
TWC’s pipeline construction business) against the 
WIGI notes. 
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V. 


The items enumerated in Paragraph IV above must be 
given appropriate effect in TWC’s financial statements 
included in the registration statement. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15001 /July 26, 1978 


A notice has been issued giving interested persons 
until August 23 to comment on the application 
requesting the withdrawal of the common stock (par 
value $2) of Lee Enterprises, Incorporated from listing 
and registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15002/July 26, 1978 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-78-7) 


ORDER APPROVING PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE INCORPORATED 


On May 11, 1978, the Pacific Stock Exchange Incorpor- 
ated (“PSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends PSE Rule VI, Section 79, paragraphs (c) and 
(d) to impose identical affirmative obligations upon 
options market makers whether they are trading in 
assigned or unassigned options classes. 


Notice of the proposed rule change togeiher with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14762, May 15, 
1978) and by publication in the Federal Register (43 FR 
26654, June 21, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
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which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The principal purpose of SR-PSE-78-7 is to qualify 
market makers’ trading in non-assigned options 
classes for the exemption to Section 11(a)(1)2 of the 
Act set forth in paragraph (A) thereunder. That para- 
graph exempts from the trading prohibition of Section 
11(a)(1) “any transaction by a dealer acting in the 
capacity of a market maker.” Section 3(a)(38) of the Act 
defines ‘market maker” as “any specialist permitted to 
act as a dealer, any dealer acting in the capacity of 
block positioner, and any dealer who, with respect to a 
security, holds himself out (by entering quotations in 
an inter-dealer communications system or otherwise) 
as being willing to buy and sell such security for his 
own account on a regular or continuous basis.” 


In an earlier release on Section 11(a) of the Act, the 
Commission addressed, among other things, the 
ability of floor members on options exchanges to 
qualify their proprietary options transactions for the 
exemption in Section 11(a)(1)(A).3 The Commission 
observed that such floor members (a category which 
includes members identified as market makers, 
specialists, and registered options traders (“ROT’s”)) 
generally are subject to both affirmative and negative 
obligations while effecting principal transactions on 
the respective exchange options floors in any class of 
listed options. To the extent that options floor 
members assumed those obligation when trading in 
any options class, the Commission viewed that activity 
as specialist trading, consistent with the first part of 
the definition of a market maker under Section 3(a)(38), 
and therefore qualified under the exemption provided 





1 No comments were received in response to the notice 
of filing published for SR-PSE-78-7. 


2 Section 11(a)(1) of the Act provides that it shall be 
unlawful for any member of a national securities 
exchange to effect any transaction on such exchange 
for its own account, the account of an associated 
person, or an account with respect to which it or an 
associated person thereof exercises investment dis- 
cretion. Paragraphs (A) thru (G) under Section 11(a)(1) 
specify certain exemptions to the foregoing prohibi- 
tions. 


3 See Securities Exchange Act Release No. 14563 
(March 14, 1978), 43 FR 11542 (March 17, 1978), 11551. 





in Section 114(a)(1)(A).4 The Commission noted, 
however, that options market makers on the PSE were 
not subject to affirmative obligations, imposed by rule, 
in connection with trading outside their assigned 
classes and accordingly, such trading would not fall 
within the market maker exemption to Section 
11(a)(1).5 The amendatory material in SR-PSE-78-7 is 
intended to remedy this situation. 


To the extent that SR-PSE-78-7 imposes affirmative 
obligations upon market makers’ trading in non- 
assigned options classes and such members fulfill 
those obligations and applicable negative obligations, 
the Commission believes that such trading by PSE 
market makers would appear to qualify for the market 
maker exemption specified in Section 11(a)(1)(A) of the 
Act. The Commission finds, moreover, that the 
proposed rule change is consistent with the require- 
ments of the Act including Section 11(a).6 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15003 /July 26, 1978 


In the Matter of 
PACIFIC STOCK EXCHANGE INCORPORATED 


618 South Spring Street 
Los Angeles, California 90014 





4 id., Footnote 69. Exchange Act Rule 11b-1 [17 CFR 
240.11b-1] regulates the conduct of specialists and 
requires that exchange members who register as 
specialists be subject to affirmative and negative obli- 


gations in connection with their trading 
capacity. 


in that 


5 See note 4 supra. 


6 Legislation was recently enacted to delay full effec- 
tiveness of Section 11(a) from May 1, 1978 to February 
1, 1979. See Pub. L. 95-283, 95th Cong. 2d. Sess. 
(1978). 


(SR-PSE-78-14) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 30, 1978, the Pacific Stock Exchange Incor- 
porated filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which is 
designed to implement Rule 11Ac1-1 under the Act. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14913, June 30, 


- 1978) and by publication in the Federal Register (43 FR 


39390, July 7, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
exchanges, and in particular, the requirements of 
Sections 6 and 11A and the rules and regulations there- 
under. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the 
date of publication of the notice of filing thereof, in 
that such approval prior to August 1, 1978, will facili- 
tate the orderly implementation of Rule 11Ac1-1, which 
becomes effective on that date. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15004/July 26, 1978 


In the Matter of 
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NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-78-4) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 5, 1978, the National Association of Securities 
Dealers, Inc. filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which is 
designed to implement Rule 11Ac1-1 under the Act. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 34-14914, June 30, 
1978) and by publication in the Federal Register (43 FR 
29387, July 7, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Refer- 
ence Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
exchanges, and in particular, the requirements of 
Sections 11A and 15A and the rules and regulations 
thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the 
date of publication of the notice of filing thereof, in 
that such approval prior to August 1, 1978, will facili- 
tate the orderly implementation of Rule 11Ac1-1, which 
becomes effective on that date. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





374/SEC DOCKET 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15005/July 27, 1978 


Administrative Proceeding File No. 3-5379 
In the Matter of 

LeBARRON SECURITIES, INC., 

DANIEL F. PENTELUTE 

WILLIAM S. ROBERTS 

(8-17819) 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these administrative proceedings under the- 
Securities Exchange Act of 1934, LeBarron Securities, 
Inc., of Salt Lake City, Utah, a registered broker-dealer, 
Daniel F. Pentelute, president of the registrant, and 
William S. Roberts, formerly secretary-treasurer of the 
registrant, have submitted an offer of settlement which 
the Commission has determined to accept. 


On the basis of the Order for Public Proceedings and 
the offer of settlement, it is found that LeBarron 
Securities, Inc., Daniel F. Pentelute, and William S. 
Roberts willfully violated and willfully aided and 
abetted violations of Sections 10(b), 15(b), 15(c), and 
17(a) of the Securities Exchange Act of 1934, and Rules 
10b-5, 15b3-1, 15c1-4, and 17a-13 thereunder, as 
alleged in the Order for Public Proceedings, and that it 
is in the public interest to impose the sanctions speci- 
fied in the offer of settlement. 


Accordingly, IT IS ORDERED that: 


(1) The registration of LeBarron Securities, Inc. be, and 
hereby is, revoked; 


(2) Daniel F. Pentelute be, and hereby is, barred from 
association with any broker or dealer provided that 
after a period of two years he may apply to become re- 
associated in a non-supervisory capacity upon a 
showing that he will be adequately supervised; and 


(3) William S. Roberts be, and hereby is, suspended 
from association with any broker or dealer for a four- 
month period from the date of this Order; and is sus- 
pended from acting in a supervisory capacity with any 
broker or dealer for an additional four-month period 
beginning immediately after the four-month suspen- 
sion, after which eight-month period he can become 
re-associated in a nonsupervised and/or supervisory 
capacity. 


This order is to take effect immediately. 





For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 
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|. INTRODUCTION 


The American Electric Power Company, Inc. (‘‘AEP’’), 
a holding company registered as such under the Public 


‘Utility Holding Company Act of 1935 (‘‘the Act’’), 


seeks to acquire all of the common stock of the 
Columbus and Southern Ohio Electric Company 
(‘‘CSOE’’), an all-electric company. AEP proposes to 
effect the acquisition by issuing shares of its own 
common stock to CSOE’s present stockholders. The 
contemplated exchange ratio is 1.3 shares of AEP 
common for each share of CSOE common. AEP will not 
go forward unless at least 80% of CSOE’s common is 
tendered.1 





1Experience in these situations suggests that a residual 
minority interest in CSOE’s common will probably have 
Continued on following page 
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Since, under Section 9 of the Act, AEP cannot proceed 
without our approval, it has applied for an order of 
approval. CSOE, as well as the State of Ohio and the 
City of Columbus, supports AEP. Moreover, Ohio’s 
municipally-owned utility systems and the State’s rural 
electric cooperatives urge us to approve AEP’s 
application. On the other hand, our Division of 
Corporate Regulation, the Antitrust Division of the de- 
partment of Justice, two investor-owned utilities and 
the City of Richmond, Indiana oppose the application. 


il. HISTORY OF THE CASE 


AEP’s application was filed in February, 1968. 
Hearings commenced several months later and were 
concluded on November 8, 1968. Thereafter, in April, 
1969, AEP moved to reopen the proceedings for the 
purpose of submitting additional evidence relating to 
the possible anticompetitive effects of the proposed ac- 
quisition. Its motion was granted in June of 1969. 
However, as a result of delays, due primarily to pro- 
cedural requests by the parties and by other persons 
seeking to intervene in this proceeding, the testimonial 
evidence did not commence until January, 1970. In the 
interim, the State of Ohio and its Public Utilities Com- 
mission, the United States Department of Justice, and 
various municipalities in Ohio became participants in 
the proceeding, as did CSOE. The record was finally 
closed in January, 1972. Following extensive briefing, 
the administrative law judge rendered his _ initial 
decision in July of 1973. This decision denied AEP’s ap- 
plication primarily upon the basis of competitive con- 
siderations and an inadequate showing that specific 
savings would result from the acquisition. 


The Commission heard oral argument in October, 1974. 
Upon considering the matter, the Commission 
concluded that the factual record, much of which had 
been compiled in 1968, was out of date in view of de- 
velopments since that time and, in August, 1975, re- 
quested the — to provide material to update the 


earlier data.“ This process was completed in 1976. The 
decision has since been further delayed primarily as a 
result of changes in the composition of the Commission 





Continued from preceding page 


to be eliminated. AEP has agreed to take appropriate 
steps to eliminate any such minority interest. Thus, 
there is no basis under Section 10(c)(1) for any adverse 
findings on the ground that the resultant corporate 
structure would be unduly complicated. See Eastern 
Gas and Fuel Associates, 43 S.E.C. 524, 540 (1967). 


2Public Utility Holding Company Act Release No. 
19145 (August 27, 1975), 7 SEC Docket 731. 
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since 1975. This is the Commission’s oldest case. It 
would not be useful to attempt to allocate responsibility 
for the delay, but no doubt the Commission should bear 
a share of the blame. 


ill. DESCRIPTION OF THE AEP SYSTEM 


The service area of the AEP system extends from 
southeastern Virginia and a small portion of eastern 
Tennessee in a generally northwesterly direction to 
southwestern Michigan.” AEP does not, however, sell 
electricity to the entirety of any state, but rather serves 
portions of Indiana, Kentucky, Ohio, Tennessee, 
Virginia, West Virginia, and Michigan. Its most im- 
portant subsidiary is the Ohio Power Company (‘‘Ohio 
Power’’), which is the largest electric utility company in 
Ohio. AEP’s service territory has a total area of about 
42,000 square miles and an aggregate population of 
about 6,300,000. In calendar year 1977, AEP’s gross 
operating revenues came to over $2 billion. Other 
pertinent statistics, as of the end of 1977, are set forth 
below: 


TOTAL ASSETS — $7.44 billion 
DEPRECIATED HISTORICAL COSTS 
OF CONSOLIDATED UTILITY 
PLANT — $6.14 billion 
SYSTEM CAPABILITY — 17261 megawatts 
(‘‘MW’’) 


In purely physical terms (generating capacity and 
quantity of electric power sold) AEP is the largest in- 
vestor-owned utility in the nation. In financial terms 
(value of assets and amount of revenues) three other 
utility systems are larger than AEP. 


AEP’s service area is largely rural and small-town. The 
largest community served is Fort Wayne, Indiana with 
a population of some 180,000. Because AEP does not 
serve any large city, it can do more with a dollar of 
capital investment than a metropolitan system which is 
subject to greater environmental requirements. Much 





3our findings are based on an independent review of 
the record and on public documents. 


40ne of the three, The Southern Company, is a holding 
company registered with us under the Holding 
Company Act. The other two, Pacific Gas & Electric 
Company and Consolidated Edison Company, are in- 
dependent operating companies. 





of AEP’s business comes from bulk power sales to 
industrial customers and to distributors of electric 
power whose own generating capacity is insufficient to 
satisfy their demand. Over the years, AEP has grown 
and flourished on this business. Because of the 
economic. geography of its system, its bulk power 
business and its acknowledged efficiency, AEP’s rates, 
over the years, have been the lowest of any other 
investor-owned utility in Ohio. 


IV. THE CSOE SYSTEM 


CSOE, an essentially urban system, supplies power to 
most of the City of Columbus. Columbus, the capital of 
Ohio, the site of Ohio State University, and a thriving 
city, has a population of about 540,000. The Columbus 
metropolitan area from which CSOE derives 
approximately 80% of its revenues has a population of 
over 1,000,000. 


Though far smaller than AEP, CSOE is itself a sub- 
stantial company. Its service area has a population of 


about 1.3 million and its 1977 gross operating revenues. 


exceeded $320 million. CSOE’s assets at the end of that 
year were about $1.253 billion, of which over $1. billion 
represented electric utility plant. Its net generating 
capacity at that time was 2,480 MW. 


V. THE AREA OR REGION AFFECTED 
A. Investor-Owned Companies 


investor-owned companies provide most of the State of 
Ohio’s electric power. AEP’s Ohio subsidiary, Ohio 
Power, is by far the largest of these companies. Some of 
its transmission lines pass through the service area of 
CSOE. There are six other large investor-owned electric 
utility systems, including CSOE, in the State. CSOE’s 
service area is contiguous to those of two of the 
companies, the Cincinnati Gas & Electric Company 
(‘‘CGE’’) and the Dayton Power and Light Company 
(‘‘DPL’’), which are both combination gas and electric 
companies. 


The electric utility operations of CSOE, CGE, and DPL 
are roughly the same size. In the late 1950’s, each 
system realized that it was too small to take advantage 
of contemporary technology. Together they began to 
explore the feasibility of joint operations that would 
enable them to own and operate large generating units 
for the common benefit of all three companies. This re- 
lationship among the three companies has become 
known as the ‘‘CCD pool.’’ Acting together, the pool 
members have built and placed into commercial opera- 
tion six large generating units. Each of the three 
participating companies is a part owner of each of these 


units. The pool members are building a seventh 
generator that will also be owned in common. 


The pool members in the 1960’s also explored the 
possibility of combining into a single integrated system 
which might have entailed the formation of a new 
holding company. But AEP’s offer to acquire CSOE put 
an end to such discussions. Although the CCD pool re- 
mains in being and the three companies continue to 
work together through it, CSOE’s management now 
looks to AEP as its principal long-term partner. It 
claims it has no present interest in forming closer links 
with the two other pool members. CGE and DPL, on the 
other hand, argue that the loss of CSOE, which has 
almost one-third of the pool’s total resources, will have 
an adverse effect on their competitive position. 


B. Public Power 


Beyond the investor-owned companies, there are two 
forms of public power in Ohio: (1) rural electric co- 
operatives (the ‘‘cooperatives’’), which are consumer- 
owned, and (2) municipally-owned utilities (“munici- 
pals”). The cooperatives serve about 60% of the land 
area of Ohio and have about 165,000 customers. The 
area served is largely rural and is spread throughout the 


‘State of Ohio. 


Ohio’s 28 rural cooperatives are members of Buckeye 
Power, Inc., a joint enterprise with AEP—the so-called 
‘‘Buckeye Project.’’ As part of that arrangement in 
1968, Ohio Power sold one of its 600 megawatt units at 
its Cardinal Station to Buckeye. The cooperatives’ fear 
that this generator might be larger than their im- 
mediate needs called for was allayed by Ohio Power’s 
commitment to buy the surplus power, if any. 


In addition, Ohio Power agreed to provide backup 
power to the cooperatives from Ohio Power units. 
Finally, under the agreement Ohio Power must make 
its transmission system available for the purpose of 
transmitting energy to over 200 delivery points, located 
in 60 of the 87 counties in Ohio. This was seen as a way 
for the Buckeye members to avoid the substantial cost 
of constructing transmission facilities to carry their 
loads. 


The peak demand of the Buckeye members on their unit 
at the Cardinal Station was less than 300 MW in 1968. It 
increased throughout the intervening years to a peak of 
about 849 MW In January, 1977. Under the terms of the 
1968 agreement, this growth necessitated plans for the 
construction of another 600 MW unit at the Cardinal 
Station to be owned by the Buckeye members. This 
new unit was placed in commercial operation recently. 
As the cooperatives point out, they have prospered 
under “this landmark project.” 
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There are more than 80 municipally-owned systems in 
Ohio which, in the aggregate, serve some 240,000 
customers. Like the cooperatives, the municipals are 
found all over the State and face a problem similar to 
that once faced by the cooperatives. They lack modern 
low-cost generating capacity either because they have 
no such capacity at all or because the small scale of the 
generating facilities they have makes them inefficient. 
Of the municipals, we are told, fewer than 20 generate 
all the electricity they need, nine generate part of their 
needs and the remainder distribute purchased power. 
The aggregate generating capacity owned and operated 
by all municipal distribution systems in Ohio is about 
622 MW. The total non-coincident peak demand? of the 
electric distribution systems of municipal corporations 
in Ohio is about 1,000 MW. 


When the municipals do not generate their own power, 
they purchase power in the wholesale market and pay a 
markup. They complain that these markups are ex- 
cessive and that they sometimes find it difficult to get 
power at all. 


The municipally-owned systems are eager for an ar- 
rangement similar to the Buckeye Project. They claim 
that, without an assured supply of reliable, low-cost 
power, their demise and absorption by the investor- 
owned companies is only a matter of time. 


The municipals, which are leagued in an organization 
called the Ohio Municipal Electric Association 
(‘‘OMEA’’), initially intervened in opposition to AEP’s 
proposal. However, after the record closed, a joined 
with AEP in a so-called ‘‘settlement proposal’’? which 
has been filed with us. AEP has proposed that the 
terms and conditions in that settlement be prescribed 
as special conditions, which may be imposed pursuant 
to Section 10(e) of the Act, to an order approving the ac- 
quisition.” The settlement proposal provides that Ohio 





SThe non-coincident peak demand of two or more 
utilities is the total of the peak demand of each utility, 
no matter at what day or time it occurs. It should be 
contrasted with the coincident peak demand which is 
the total of the peak demand of each utility occurring at 
the same time. 


6This term is something of a misnomer. A proceeding 
such as this can hardly be ‘‘settled’’ in the sense of ar- 
riving at a negotiated result. Rather, we view this pro- 
posal as simply a proposed amendment to AEP’s ap- 
plication, which is intended to deal with the objections 
of the municipals to the original application. 


7Section 10(e) provides: 


‘*The Commission, in any order approving the acquisi- 
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Power will sell to or construct for the municipals one or 
more generating units having a capacity of between 600 
MW and 1300 MW.8 Should such unit or units produce 
more power than the municipals need, the proposal 
provides that Ohio Power will buy the excess energy. 
Conversely, if the municipals need additional power, 
Ohio Power will provide back-up from its own 
generators to firm up scheduled deliveries. Finally, 
Ohio Power has undertaken as part of the arrangement 
to assist the municipals in buying fuel and to deliver 
power over its bulk transmission facilities to municipal 
delivery points in Ohio. 


Vi. THE STATUTORY STANDARDS 


An acquisition of securities such as this is unlawful un- 
less we approve it under Section 10 of the Act. The two 
provisions of that section which are chiefly involved are 
Section 10(b)(1) and Section 10(c)(2). Section 10(b)(1) 
preciudes approval of an acquisition if the Commission 
finds that 


“*such acquisition will tend towards inter- 
locking relations or the concentration of 
control of public-utility companies, of a kind 
or to an extent detrimental to the public 
interest or the interest of investors or con- 
sumers.’’ 


Section 10(c)(2) provides that the Commission shall not 
approve such an acquisition unless 


*‘the Commission finds that such acquisition 
will serve the public interest by tending to- 
wards the economical and efficient develop- 
ment of an integrated public-utility system.”’ 


The key term ‘‘integrated public-utility system’’ is de- 
fined in Section 2(a)(29(A) as follows: 





tion of securities or utility assets, may prescribe such 
terms and conditions in respect of such acquisition, in- 
cluding the price to be paid for such securities or utility 
assets, as the Commission may find necessary or ap- 
propriate in the public interest or for the protection of 
investors or consumers.”’ 


See generally Municipal Electric Association v. S.E.C., 
413 F.2d 1052, 1060 (C.A.D.C., 1969). 


8The unit or units will be owned and operated by AMP- 
Ohio, a corporation to be organized by representatives 
of the municipals to own and operate facilities for the 
transmission and distribution of electric power. : 





**(A) As applied to electric utility com- 
panies, a system consisting of one or more 
units of generating plants and/or trans- 
mission lines and/or distributing facilities, 
whose utility assets, whether owned by one 
or more electric utility companies, are 
physically interconnected or capable of 
physical interconnection and which under 
normal conditions may be economically 
operated as a single interconnected and co- 
ordinated system confined in its operations 
to a single area or region, in one or more 
States, not so large as to impair (considering 
the state of the art and the area or region af- 
fected) the advantages of localized manage- 
ment, efficient operation, and the effective- 
ness of regulation;’’ 


Aside from the physical interconnection and single area 
requirements of Section 2(a)(29)(A), the wording of 
these standards is rather general, and it, accordingly, 
appears necessary to consider them in the context of 
the general purpose, history and objectives of the Act. 


The statute was enacted against a background of un- 
bridled and unsound expansion of utility holding 
companies controlling utilities scattered from coast to 
coast.2 These systems were not based upon any 
rational pattern of utility system structure, but rather 
were an exercise in empire building based primarily on 
financial considerations and financial maneuvering. 
Holding companies were piled on top of holding com- 
panies resulting in highly leveraged corporate struc- 
tures of extraordinary complexity. The end result was 
that the top holding companies controlled vast amounts 
of utility assets with a minimum of equity invest- 
ment. 'Y With the onset of the Great Depression, many 
of these systems encountered severe financial 
difficulties.'! In the late 1920’s, the Congress directed 
the Federal Trade Commission to make a study of the 
holding company problems and thereafter Congression- 
al committees conducted extensive studies on their 


own. The Act was the product of these studies and of 
the deplorable situation which they revealed. 12 


The Act, therefore, focused on the elimination of the 
perceived abuses and excesses against which it was 
directed. The key provision is Section 11(b) which re- 
quires the Commission, with narrow exceptions, to 
limit each holding company system to a single ‘‘in- 
tegrated public-utility system’’ as defined in Section 
2(a)(29). This provision has been referred to by the 
Supreme Court as the “‘heart of the Act,’’19 and its im- 
plementation was a principal activity of the Commission 
during the early years of the Act’s history. 


Various other provisions of the Act were designed to 
provide for the continuing regulation of registered 
holding company systems both before and after they 
came into compliance with Section 11(b). These pro- 
visions were, of course, also designed to prevent a 
rome of the practices which gave rise to the 
Act. 


Section 10 in particular was intended to prevent ac- 
quisitions which would be ‘‘attended by the evils which 
have featured the past growth of holding 
companies.’’? 


A. Integration Standards of Section 2(a)(29)(A) 


Section 10(c)(2) requires a finding that an acquisition 
will tend towards the economical and efficient develop- 
ment of an integrated public-utility system. Section 
2(a)(29) defines such a system primarily in terms of 
physical and geographical integration and efficiency. 
Those opposing the acquisition claim that AEP has not 
demonstrated that the acquisition will result in any 
economies or efficiencies and that the resultant entity 
cannot satisfy all of the integration standards of Section 
2(a)(29)(A). The latter argument focuses primarily on 
the size of the intended system. 





9See, e.g., S. Rep. No. 621, 74th Cong., 1st Sess. 55 
(1935). 


101g. at 55-56. See also Federal Trade Commission, 
Utility Corporations, S. Doc. No. 92, 70th Cong., ist 
Sess. Part 72A, pp. 136-59 (1935). 


11§ee The United Corporation, 13 S.E.C. 854 (1943); 
The Commonwealth & Southern Corporation, 26 S.E.C. 
464 (1947). 


12H.R. Rep. No. 1318, 74th Cong., 1st Sess. (1935); S. 
Rep. No. 621, 74th Cong., 1st Sess. (1935). 


13§.£.C. v. New England Electric System, 384 U.S. 
176, 180 (1966); North American Company v. S.E.C., 
327 U.S. 686, 704 n. 14 (1946). 

14§¢e, e.g., Sections 12, 13 and 17(c). 

15H.R. Rep. No. 1318, 74th Cong., ist Sess. 16 (1935). 
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It is undisputed, however, that adding CSOE to the 
AEP system meets certain of the criteria of Section 
2(a)(29(A): 


(1) The electric utility systems of CSOE 
and AEP are geographically contiguous, 
would be physically interconnected and are 
capable of being operated as a single 
system. 


(2) The combined system would operate 
within a single area or region. 


This conclusion also seems to have been reached, at 
least by implication, in 1946 when the Commission 
considered and denied the application discussed below 
by AEP (then known as American Gas and Electric 
Company) to acquire CSOE.16 


Specifically, CSOE is now interconnected with the 
electric facilities of Ohio Power at several points and is 
capable of interconnection at additional points with that 
system. Moreover, CSOE is located almost in the center 
of the AEP system and has been likened to the hole in 
the middie of a doughnut. The AEP system is un- 
questionably efficient and the addition of CSOE to the 
system would seem to be a natural development. 


Vil. SIZE 
Section 2(a)(29)(A) further requires that the system be 


“‘not so large as to impair (considering the 
state of the art and the area or region 
affected) the advantages of localized man- 
agement, efficient operation, and the ef- 
fectiveness of regulation.’’ 





16 american Gas and Electric Company, 22 S.E.C. 808, 
811-12 (1946) (the ‘‘1946 Decision’’). 


17 The fact that CSOE was not originally included in the 
AEP system appears to have been a historical accident, 
attributable to the illogical holding company structures 
of the 1920’s. CSOE was part of another holding com- 
pany system, that of United Light and Power Company, 
which involved numerous sub-holding companies, 
utilities and other businesses scattered from Texas to 
Ohio. The Commission in 1941 required the divestiture 
of CSOE from that system, thus giving rise to the pro- 
ceedings in 1946. See The United Light and Power 
Company, 9 S.E.C. 833 (1941) and 22 S.E.C. 754 (1946). 
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In addition, Section 10(b)(1), which is urged upon us as 
the basis for denial of the application, is more general. It 
requires disapproval if we find that the acquisition will 
tend towards 


‘the concentration of control of public- 
utility companies, of a kind or to an extent 
detrimental to the public interest or the 
interest of investors or consumers.”’ 


The standards in these sections were relatively easy to 
apply to the huge, complex, and irrational holding com- 
‘any systems at which the Act was primarily aimed; 
such systems clearly contravened these standards as 
well as the physical ones. But those standards were, 
and are now, difficult to apply to a system like AEP, 
which is large but efficient, with, or without, CSOE. 
Our predecessors wrestled with this problem in 1945, 18 
as well as in 1946. 


AEP and its predecessors, originally controlled by 
Electric Bond and Share Company,'¥ owned in 1945 
essentially its present system, then called the ‘‘central 
system,’’ together with additional systems in New 
Jersey and Pennsylvania. The Commission held that 
Section 11(b) required the divestiture of the New Jersey 
and Pennsylvania systems, but that the “central 
system,” was a single “integrated public-utility 
system,” within the meaning of Section 2(a)(29)(A), 
and therefore could be retained under Section 11(b). 
The Commission had little difficulty in concluding that 
the physical and geographical standards were met, but 
stated that_the central system “approaches the maxi- 
mum size”20 which would be consistent with the other 
requirements of Section 2(a)(29)(A) and pointed out 
that they were merely authorizing the continuance of 
the “status quo” and not approving “the creation of a 
new holding company over the central system.” 1 


This foreshadowed the conclusion, developed more 
fully in the 1946 Decision, that the Act seems to con- 
template a more rigorous standard in terms of per- 
missible size and concentration of control for new ac- 





18american Gas and Electric Company, 21 S.E.C. 575, 
(1945) (the ‘‘1945 Decision’’). 


19§¢e American Gas and Electric Company, 9 S.E.C. 
247 (1941). 


201945 Decision at 596. 


211945 Decision at 595. 





quisitions than for the retainability of existing 
properties.22 This conclusion flows particularly from 
the presence in the Act of Section 10(b)(1), applicable 
only to acquisitions, which requires approval of an ac- 
quisition which will result in an undue concentration of 
economic power. 


In the 1946 proceeding, AEP had applied for per- 
mission to acquire the stock of CSOE. There our pre- 
decessors, in a 2-1 decision, rejected AEP’s application 
on the basis that it did not satisfy the acquisition 
standards of the Act. The majority’s rationale was that 


‘the substantially enlarged group of 
properties that would result from the acqui- 
sition . . . cannot be found to be ‘not so 
large as to impair... the advantages of 
localized management and the effectiveness 
of regulation’.’’ 


The opinion, however, made no attempt to describe any 
evils which might ensue from the affiliation. Instead, it 
emphasized that an essential part of the spirit of the Act 
was the desire to avert the process of concentration of 
power which had characterized the growth of holding 
companies. 


It is therefore quite clear that the Act requires dis- 
approval of an aquisition which will result in a system 
which is ‘‘too big,’’ although it does not specify what 
‘too big’’ is. The opponents of the acquisition, 
however, seizing on the decisions in 1945 and 1946, 
claim that Section 10 limits holding company system 
size per se, without reference to economies and 
efficiencies stemming from the acquisition, and that the 
resulting AEP/CSOE system will exceed those limits. 
They also argue that the CCD pool can effect all the 
claimed economies without impairing CSOE’s 
independence. Finally, they claim that the resulting 
size of the entity will impair the ‘‘benefits of localized 
management, efficient operation and the effectiveness 
of regulation’ and, thus, cannot be approved. 


A. Size Per Se 


While Congress imposed the duty on the Commission 
in both Section 10(b)(1) and Section 10(c)(2) to consider 
the size of the combined system before granting ap- 
proval of any acquisition, neither section can be said to 





221946 Decision at 815. 


2314946 Decision at 816-17. 


impose any precise limits on holding company growth. 
Both sections are couched in discretionary terms. They 
require the Commission to exercise its best judgment 
as to the maximum size of a holding company in a 
particular area, considering the state of the art and the 
area or region affected. It is significant that in its 
statement of abuses and conditions which adversely 
affect the public interest, the Congress condemned the 


‘‘growth and extension of holding com- 
panies [that] bears no relation to economy of 
management and operation or the integra- 
tion and coordination of related operating 
properties;’’24 


Hence, the determination of whether to permit enlarge- 
ment of a system by acquisition is to be made on the 
basis of all the circumstances, not on the basis of pre- 
conceived notions of size. Thus, although we said in 
1945 that AEP approached the maximum size limit and 
in June 
utility.25 


1946, we allowed AEP to acquire another 


in sum, the framers of the Act were clearly concerned 
about the evils of bigness, and they pointed to certain 
problems which large holding company systems may 
create. On the other hand, they were also aware that 
the combination of isolated local utilities into an in- 
tegrated system afforded opportunities for economies 





24Section 1(b)(4) of the Act. 


25midland Utilities Company, 24 S.E.C. 463 (1946). In 
that case, we said: 


‘*True, we concluded that the sheer size of 
the... combination with Columbus and 
Southern Ohio would have been too large. 
However, we did not impose an absolute 
limitation on further acquisitions of any 
kind. We affirmed that the Central system 
[as AEP was known then] approached the 
maximum size permissible under the 
standards of the Act, but we said the issue in 
each case depends upon the facts and 
specific considerations applicable to the 
case.’’ 24 S.E.C. at 505. 


See also American Gas and Electric Company, 32 
S.E.C. 130 (1950); American Electric Power Company, 
Inc., 43 S.E.C. 407 (1967), and Ohio Power Company, 
44 S.E.C. 340 (1970). Cf. Ohio Edison Company, 30 
S.E.C: 613, 621-22 (1949); The Southern Company, 31 
S.E.C. 821, 833 (1950); and Mississippi Valley 
Generating Company, 36 S.E.C. 159, 186 (1955). 
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of scale, the elimination of duplicate facilities and ac- 
tivities, the sharing of production capacity and reserves 
and generally more efficient operations. They wished to 
preserve these opportunities while avoiding an excess 
of concentration and bigness. 


B. The State of the Art (Pools vs. Integrated Systems) 


Section 2(a)(29)(A) requires that a determination as to 
whether or not a system is too large be made upon con- 
sideration of ‘‘the state of the art.’’ In the years since 
World War Ii, there have been important changes in 
the technology of electric generation and distribution 
which have, in turn, brought about significant changes 
in the economics and structure of the electric utility 
industry. This process is continuing, and the ultimate 
outcome cannot now be foreseen. 


Two. major developments in the technology are 
particularly important for present purposes: 


(1) There has been a tremendous increase 
in the capacity of individual generating 
units. The optimum size of generators is far 
larger than it used to be. 


(2) It has become possible to transmit 
electricity economically and efficiently over 
greater distances. Electrical energy can be 
and is moved across entire regions, a feat 
which was not previously possible. 


See generally Federal Power Commission, 1970 
National Power Survey, Part |, Chapters 5 and 13. 


Since a large generator generally costs less to build 
than two or more small ones having the same aggregate 
capacity, and since the generating plant no longer has 
to be in close proximity to the community in which the 
electricity is used, the concept of self-contained, local 
utility systems in each community has become tech- 
nologically obsolete. 


Under the conditions prevailing in 1935, there was no 
strong economic or technical need for grouping a large 
number of local utilities under one holding company, 
nor were the pre-1935 systems organized on any such 
basis. But now there are technological justifications for 
large systems spanning many states. This was not clear 
in 1945 or 1946 when we considered the size of AEP.26 





26This change in the state of the art would serve to 


distinguish the 1946 Decision—even if we were 
disposed, which we are not, to apply concepts such as 
res judicata or stare decisis to the essentially regulatory 
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AEP has been able to avail itself of the new technology, 
and its efficiency is not seriously questioned. While 
CSOE is of substantial size, it is clear that it is not big 
enough by itself to take full advantage of the economies 
of scale which contemporary technology permits. 


These developments have led to a debate as to how the 
electric utility industry should be structured in order to 
take full advantage of modern technology. 


Those opposing the application argue that a pool such 
as CCD makes it possible for a utility such as CSOE to 
obtain the economies of scale offered by modern tech- 
nology while preserving its independence, and that this 
solution is preferable to making an already large 
system such as AEP even larger. But this argument 
assumes that a pool is inherently an adequate 
substitute for an integrated system. This is not neces- 
sarily so. Administration of a pool requires a consensus 
among independent entities whose interests are not 
identical. As AEP’s expert witness on bulk power 
supply planning testified, pools inevitably ‘‘wind up 
having the lowest common denominator.’’ A study 
made for the Federal Energy Administration, anc 
entitled ‘‘Structural Reform in the Electric Power 
Industry’’,2” reached a similar conclusion. That study 
explained that ‘‘voluntary coordination’”’ is afflicted by 
“organizational problems involved in operating and 
planning as one system the activities of many individual 
systems, each with their own objectives and peculiar 
problems.”’ 





and policy determinations called for in a Holding 
Company Act case such as this. See Union Electric 
Company, Holding Company Act Release No. 18368 
(April 10, 1974), 4 SEC Docket 89, 100 n. 52, aff'd sub 
nom. City of Cape Girardeau v. S.E.C., 521 F.2d 324 
(C.A.D.C., 1975). 


27Federal Energy Administration, Structural Reform in 
the Electric Power Industry (FEA) G-76/323 (1976). 
The Federal Energy Administration, now a part of the 
Department of Energy, pointed out that, although it 
had commissioned the study, the conclusions there 


expressed do not necessarily reflect the views of the 
FEA. 


28id. at 32. The Report explained its conclusions as 
follows: 


“Equitable apportioning . . . costs and ben- 

efits ...can be very difficult. Large 

firms . . . provide greater benefits to a pool 
Continued on following page 





Indeed, AEP, as well as industry authorities, conclude 
that the existing systems are fragmented and too small, 
and that 12 to 15 fully integrated systems, each under a 
single management, should, and ultimately will, be 
brought into being in this country. For example, a 
Brookings Institution study asserted that the Holding 
Company Act’s atomization of the electric power in- 
dustry is now as undesirable as the over-concentration 
of earlier years had been under the technology of that 
day.29 


The pooling issue is one aspect of the major debate, 
referred to above, as to what should be the future 
structure of the electric utility industry. © We will not 
undertake to resolve these issues since they are beyond 
our mandate in this case and because they are within 
the province of the Congress and the Department of 
Energy. It is enough for present purposes to conclude 
that the concept of an integrated public-utility system 
mandated by the Act has not been superseded by the 
development of pooling." 





Continuea from preceding page 


in relation to those they receive than do 
smaller ones. Deciding on the way system 
transmission costs should be shared can 
consume seemingly interminable periods for 
negotiation. Pool members in rural areas 
may be reluctant to have plants built within 
their territories in order to supply power to 
distant urban centers. Even the basic task of 
effectively reaching decisions can be a sig- 
nificant problem. Such difficulties should 
not be underestimated. Problems associated 
with management by committee and dis- 
agreements over cost apportionment have 
led to the breakup, for example, of the 
Carolinas-Virginia Power Pool and the 
Ilinois-Missouri Pool.’’ Id. 


29Hughes, Scale Frontiers in Electric Power, in Tech- 
nological Change in Regulated Industries 76, Capron, 
ed. (1971). 


30See Federal Power Commission, 1970 National Power 
Survey, Part |, |-17-30 and |-1-12. 


31in New England Electric System, Holding Company 
Act Release No. 18801, 6 SEC Docket 225 (1975), we 
merely found that the necessary economies and ef- 
ficiencies had not been shown. Indeed, we indicated 
that the standards of Section 10(b)(1) did not preclude 
approval. 6 SEC Docket at 228. 


In any event, as explained below, we do not believe that 
the pool as presently constituted can provide CSOE 
with the potential economies and efficiencies 
anticipated by its affiliation with AEP.22 


C. Localized Management and Effective Regulation 


Insofar as the standards of Section 2(a)(29) relating to 
size are concerned, as Commissioner Caffrey pointed 
out in dissent in the 1946 Decision, the specific con- 
siderations enumerated in the last clause are difficult to 
apply in a case such as this. The first factor is impair- 
ment of ‘‘the advantages of localized management.’’ 
The majority in the 1946 Decision laid some stress on 
the fact that AEP’s system is located in the Middle 
West and South, but its headquarters are in New York. 
However, the present-day ease of communication and 
transportation, as contrasted with that of 1946, makes 
physical location of management’s offices a less 
important factor in determining what is in the public 
interest. 


Furthermore, even in his 1946 dissent, Commissioner 
Caffrey noted that the AEP management appeared 
responsive to local needs, and that the locus of manage- 
ment was not regarded as an obstacle in the 1945 De- 
cision. We see no reason to question AEP’s continuing 
commitment to the Ohio Valley where its activities are 
centered. In fact, although we are not requiring it, AEP 
now proposes to move its operating headquarters to 





32Even though the pool continues to function, CGE and 
DPL claim that AEP’s proposal will disrupt the evolu- 
tion of the pool. AEP denies this and asserts that it 
would be glad to join the pool, thus increasing its 
potential. CGE and DPL, however, do not appear to 
weicome AEP as a partner. AEP has proposed to both 
utilities that, if they so elect, it will participate with 
them as if it, rather than CSOE, were a participant in 
the CCD pool. The two utilities and other opponents to 
the acquisition argue in effect that AEP cannot be 
trusted since it does not need the pool and would tend 
to dominate it. The record contains no evidence on this 
issue. Hence, we must assume that AEP’s offer is made 
in good faith and will be honored. There are two af- 
firmative reasons in support of our assumption. AEP in 
the past has cooperated with both private and public 
utilities in building bulk facilities and has been in- 
strumental in setting up the present highly-coordinated 
transmission system in that region of the United States. 
Moreover, every utility in the United States, because of 
the large capital costs of generating equipment, is 
under financial strain and likely would find cooperation 
helpful in its future construction program. 
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Columbus if the application is approved. AEP has also 


advised us that the present management of CSOE will 


remain substantially intact. 


The second issue, the advantages of efficient opera- 
tions, is discussed below, under the heading ‘‘Efficien- 
cies and Economies.’’ With regard to the third factor, 
effectiveness of regulation, the Congress was con- 
cerned that the holding company device might be used 
to impede state regulation. That does not seem to be a 
problem here. CSOE would continue to be subject to 
regulation by the Ohio Public Utilities Commission, as 
Ohio Power Company is now. Neither Ohio nor its 
Utilities Commission appears to be concerned that its 
regulation will be impaired; they support the 
application.YY In sum, examination of the specific con- 
cerns set forth in Section 2(a)(29) does not indicate that 
this application should be denied. 


Vill. .COMPETITION 


Whenever one is required to consider the permissible 
size of a business enterprise, questions of competition 
and antitrust inevitably arise. Indeed, the opinion of the 
administratvie law judge in the instant case seems to 
view this as, in large measure, an antitrust-type case, 
controlled by Section 7 of the Clayton Act, which 
forbids certain acquisitions whose effect ‘‘may be sub- 
stantially to lessen competition, or to tend to create a 
a monopoly.’’** The language, if not necessarily the 
holdings, of —— decisions may be thought to 
support that view. 5 The Act, however, contains its 





33That Commission, a party to this proceeding, 
represents that, if it were within its jurisdiction, it 
would find the present transaction to be in the public 
interest and approve it. 


3445 U.S.C. §18. 


35The administrative law judge relied heavily on the 
court’s reference to antitrust considerations as bearing 
upon determinations under Section 10(b)(1) in 
Municipal Electric Association v. $.E.C., 413 F.2d 1052 
(C.A.D.C., 1969). That case, however, presented an 
entirely different issue. A number of investor-owned 
utilities in New England had joined together to con- 
struct a large nuclear generating station which was ex- 
pected to provide a great deal of low-cost power. A 
group of municipal utilities sought direct participation 
in the project but were denied it. They contended that 
this exclusion would gravely injure their ability to 
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own standards for acquisitions, and the only mention of 
‘competition’ is found in its preamble in Section 
1(b)(2), which states that ‘‘evils result’? from the 
“restraint of free and independent competition’’ 
inherent in self-dealing transactions between a holding 
company and its utility subsidiaries. 


We believe that the absence of conventional antitrust 
standards, such as restraint on competition, in the sub- 
stantive provisions dealing with acquisitions reflects a 
deliberate recognition by the Congress that competition 
in the electric utility industry operates only in some- 
what limited areas and under special circumstances. 
This does not mean that competitive considerations are 
irrelevant, but it does mean that they are different. 





compete. Since this kind of issue, although found to be 
within the Commission’s jurisdiction, is not expressly 
dealt with in the Act, the court, understandably, relied 
on antitrust concepts in determining that this exclusion 
was contrary to the public interest standard of Section 
10(b)(1). In the present case, by contrast, the issue is 
whether a holding company can acquire a utility. This is 
one of the central issues for which the Act provides 
specific standards. 


36We respectfully suggest that the Court of Appeals in 
Municipal Electric, supra note 35, and the Supreme 
Court in S.E.C. v. New England Electric System, 384 
U.S. 176, 183 (1966), quoted by the Court of Appeals, 
have perhaps indulged in some hyperbole, in dicta by 
citing Section 1(b)(2) for the proposition that ‘‘elimina- 
tion of ‘restraint of free and independent competition, ’’ 
is ‘‘a theme that runs throughout the Act.’’ Section 
1(b)(2) refers to the evils which may result when 
holding companies over-reach their utility subsidiaries 
in supplying ‘‘services, construction work, equipment, 
and materials.’’ 


37 indeed, what the Supreme Court recently said in Gulf 
States Utilities Company v. F.P.C., 411 U.S. 747, 759 
(1973), about the Federal Power Commission, now the 
Federal Energy Regulatory Commission, applies with 
equal force to the S.E.C.: 


‘‘The [Federal Power] Act did not render 
antitrust policy irrelevant to the Commis- 
sion’s regulation of the electric power in- 
dustry. Indeed, within the confines of a 
basic natural monopoly structure, limited 
competition of the sort protected by the anti- 
trust laws seems to have been anticipated.’’ 


See also F.P.C. v. Conway, 426 U.S. 271, 279 (1976); 
Northern Natural Gas Co. v. F.P.C., 399 F.2d 953, 960- 
61 (C.A.D.C., 1968). 





Specifically, each utility company in the AEP system 
has a monopoly to supply electricity within its desig- 
nated service area so that retail competition, at least, 
within that area is foreclosed.°® This is the normal pat- 
tern in the electric utility industry since retail com- 
petition between electric companies in the same city of 
area has been determined by long experience to involve 
such duplication and Inefficiency as to be contrary to 
‘the public interest.-Y Rates, moreover, are controlled 
not by the market place, but by regulatory authorities. 


Nonetheless, the opponents to the acquisition argue 
that there are areas in which electric power companies 
can compete. Two principal types of competition have 
been identified in the record as involved in this 
proceeding, on which there appears to be agreement 
that Ohio is the relevant market except as otherwise 
noted. These are referred to as industrial and wholesale 
competition. 


A. Competition for Sales to industry 


Competition in this area involves competitive efforts on 
the part of electric utilities to attract industries which 





38There are no franchised areas in Ohio except for 
those granted by municipalities. But, once a utility 
serves a particular area, Ohio’s so-called ‘‘anti- 
pirating’ law comes into play: 


“‘Whenever a public utility proposes to 
furnish or furnishes electric energy to a con- 
sumer and which consumer is being 
furnished or was being furnished electric 
energy by another public utility, the latter 
public utility may file a complaint with the 
public utilities commission protesting the 
furnishing of service by the other public 
utility . . .. The commission upon finding 
that the complaining public utility has been 
furnishing or will furnish an adequate 
service to such consumer and that the public 
utility complained against will duplicate 
facilities of the complainant, shall order the 
public utility complained against not to 
furnish electric energy to such consumer.”’ 
Page’s Ohio Rev. Code Ann., Title 49, 
§4905.261 (1977). 


This statute has been held not to apply to a public utility 
which is owned or operated by a municipal corporation. 
Piqua v. Public Utilities Commission, 40 Ohio St. 2d 87, 
320 N.E.2d 661 (1974). 


39Production equipment is extremely expensive and 
profit margins are small in relation to invested capital. 


are large users of electricity (such as the aluminum re- 
duction and electric furnace steel industries) into the 
territory of the particular utility by offering them favor- 
able rates and other services. This type of competition 
has, of course, not been confined within the boundaries 
of Ohio. AEP has been very successful in this effort, 
and it is argued that its acquisition of CSOE would 
further its potential for such success, to the competitive 
disadvantage of other electric utilities in the region, 
such as CGE and DPL. On the other hand, AEP argues 
that the acquisition will give it no advantages in com- 
petition for industry that it does not already have and 
that such competition for industry as there is comes 
primarily from the Tennessee Valley Authority, and will 
not be affected by this case. 


This argument centers upon whether or not the CCD 
pool members are, or could be, effective competitive 
rivals to AEP for these industrial loads. However, we 
see no real prospect of viable potential competition 
between the CCD pool members and AEP in this area. 
There is no reliable evidence in the record to prove that 
the CCD pool members are likely to be able to close the 
critical and long-standing gap between their costs and 
rates and those of AEP within the calculable future. 
Moreover, the barriers to entry in this market are 
formidable. There is no substantial evidence that the 
CCD members can finance and build sufficient 
generating capacity in the hopes of competing with 
AEP in this line of business. AEP, as now constituted, 
has twice the total generating capacity of the members 
of the pool, a fact which gives AEP substantial ad- 
vantages. Other advantages stem from AEP’s relatively 
non-urbanized locations and from its tremendous 
headstart in this market. In sum, the pool members 
have at best only some vague hope of attaining com- 
petitive status in this market. 


In any event, although this form of competition pre- 
sented a rather live question during the period when 
the record was being made, the energy problem, some- 
times called the ‘‘energy crisis,’’ has drastically 
changed the issues. Competition to encourage the 
maximum use of electricity no longer comports with 
public policy, when shortages are widely feared. Such 
competition would tend to encourage heavy usage at 
lower than average rates. Hence such competition 
should not be encouraged. 





40 Even in ‘‘classic’’ antitrust cases, the Supreme 
Court has consistently stated that ‘‘it Is to be 
remembered that §7 [of the Clayton Act] deals in 
‘probabilities,’ not ‘ephemeral possibilities’.’’ U.S. v. 
Marine Bancorporation, Inc., 418 U.S. 602, 622-23 
(1974), citing Brown Shoe Co. v. U.S., 370 U.S. 294, 323 
(1962). 
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Moreover, in the future, industry may be restricted in 
its use of electricity, and it may well be that the ability 
of AEP to supply industry with the electricity it needs 
efficiently and economically should be encouraged as a 
contribution to meeting the energy problem, rather 
than discouraged as an undue competitive advantage. 
In addition, this type of competition will, in all 
probability, have the attention of the Department of 
Energy, which can bring to it a perspective which we 
lack. 


B. Wholesale Competition 


The second important kind of competition identified as 
possible in the Ohio power scene is wholesale com- 
petition. This involves the sale of electricity in bulk to 
other utilities which lack adequate generating facilities 
of their own.*' The record indicates that none of the 
investor-owned utilities in Ohio regularly acquires any 
significant part of their power supply by purchase. 
This leaves the rural cooperatives and the municipal 
systems, discussed earlier in this opinion. As there in- 
dicated, the problems of the cooperatives have been re- 
solved through the Buckeye Project, and it does not 
appear that the acquisition of CSOE would change any- 
thing from their viewpoint. 


Similarly, the problems encountered by the municipals 
in their wholesale purchases of bulk power will be re- 
moved by their proposed ‘‘settlement’’ with AEP. Our 
staff contends that this proposal is an improper ‘‘red 
herring’’ and irrelevant to this proceeding. They point 
out that the proposal has no direct bearing on the 
question of whether AEP’s proposed acquisition of 
CSOE meets the standards contained in Sections 
10(b)(1) or 10(c)(2) of the Act, and they urge that it be 
totally disregarded. Technically, at least, they are 
right. On the other hand, as we have noted above, com- 
petitive factors are not specifically referred to in those 
sections but are raised generally on the issue of public 
interest and we think that on that general issue we may 
take note of the offer. 


We are well aware that, prior to the municipal/AEP 
agreement, the staff stressed the vulnerability of the 
municipals as buyers in the wholesale market as one 
argument against the AEP/CSOE merger. The 
proposed settlement changes that precarious situation 





41 This activity does not include the frequent practice of 
electric utilities’ buying or selling power to each other 
to meet emergencies or contingencies or just for oc- 
casiona! convenience, but refers to a regular practice 
of supplying utilities who are continuously in need of 
such power. 
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by relieving the municipals from dependence upon all 
wholesalers. Furthermore, by providing the 
municipals with large-scale generating capacity and 
adequate transmission facilities, the proposal would 
likely place them in a position to compete with investor- 
owned utilities, to the extent that competition Is 
possible in this industry at all.43 As indicated later in 
this opinion, however, we will need further material 
with respect to the AEP offer. If this showing is satis- 
factory, we will be able to conclude that that question of 
wholesale competition does not prevent approval of the 
application. 


C. Other Alleged Forms of Competition 


There are two other forms of competition—interface 
and yardstick competition—argued to be imperiled by 
AEP’s application. Both strike us as rather esoteric 
varieties. Interface competition involves customers 
located along the border between the territories served 
by CSOE and AEP, who may be influenced by electric 
rates to settle on one or the other side of the line. There 
is little if any evidence that this has happened, and we 
regard that possibility as minimal for the purposes of 
this case. 


Yardstick competition postulates that, if there are 
several utilities in a particular state, efficiencies and in- 
novations by one may stimulate the efforts of the 
others, and that the opportunity to compare their 
performance may be helpful to state regulators. There - 
are, however, five independent investor-owned electric 
utilities in Ohio aside from CSOE, including not only 
CGE and DPL, but also such companies as Ohio Edison 
Company and Cleveland Electric Illuminating 





42The Justice Department, as well as CGE and DPL, 
argues that the municipais have available alternatives 
to AEP’s proposal which would provide them access to 
bulk power supplies without endangering competition. 
But we agree with the municipals that it would be an 
‘ill-informed arrogance’’ for us to decide that com- 
petition is better for them than the settlement which 
they have worked out with AEP. 


43in any event, as we decided in the section dealing 
with competition for industrial load, there is no sub- 
stantial or probative evidence that any of the members 
of the CCD pool will in the foreseeable future be 
potential competitors of AEP in this area. We have no 
reason to believe that their rates for generation plus the 
costs of transmission to markets without their service 
areas will be competitive with those of AEP. 





Company. There are also numerous rural electric co- 
operatives and municipal electric systems. We foresee 
no significant reduction in yardstick competition, nor 
does the Ohio Public Utilities Commission suggest that 
there would be any lack of yardsticks. . 


IX. EFFICIENCIES AND ECONOMIES 


Section 10(c)(2) of the Act requires that, in order to 
approve an acquisition, we must find that it will ‘‘serve 
the public interest by tending towards the economical 
and efficient development of an integrated public- 
utility system.’’ We have already concluded that the 
AEP/CSOE system would be an integrated one. We 
must now determine whether the acquisition will tend 
towards its economical and efficient developmenf. Tra- 
ditionally, the required determination regarding a 
tendency toward efficiency and economy has been 
approached by attempting both to identify the op- 
portunities for savings which are likely to result from 
the acquisition and, to the extent possible, to estimate 
the dollar amounts.** This is a useful approach which 
has the important benefit of relying on empirical data, 
rather than on subjective judgments. 


The record in this case, however; illustrates some of the 
limitations and problems inherent in this approach. 
That approach involves an effort not only to identify but 
also to quantify the future consequences of an event 
which has not occurred—here, the inclusion of CSOE in 
the AEP system. AEP’s evidence as to efficiencies and 
economies consists very largely of the testimony of Mr. 
Gregory S. Vassell, who was then AEP’s vice-president 
for bulk power supply planning. As the administrative 
law judge found; Mr. Vassell is “a recognized engi- 
neering expert in the bulk power field,” and, as the 
judge also found, was hardly a disinterested witness, 
and the opponents of the acquisition were able to place 
in question some of his facts, assumptions and pro- 
jections, although the staff did not present any expert 
testimony to contradict his engineering judgments: 5 





44See@ generally Eastern Gas and Fuel Associates, 43 
S.E.C. 524, 527-35 (1967). 


45The opponents of the praposal have attacked Mr. 
Vassell’s testimony in various ways and have made 
some points. Nevertheless, his testimony as a whole 
has substance. We think that it was strong enough to 
shift the burden of going forward to AEP’s adversaries. 
They made no attempt to shoulder that burden. Neither 
our Division of Corporate Regulation nor the Justice 
Department’s Antitrust Division offered any expert 
engineering testimony to contradict Mr. Vasseli’s con- 
clusions on the savings. 


We are, however, left with the convictior? that sub- 
stantial savings were shown to be probable. These are 
attributable to a number of factors. In the first place, 
the AEP and CSOE systems are not only contiguous but. 
also compatible. The AEP system, as meritioned above, 
covers a large area which is basically rural and smail- 
town, but with a very substantial industrial load. CSOE 
is relatively compact and urban. AEP’s industrial and 
home heating business results in peak loads in the 
winter, while CSOE’s. urban system peaks in the 
summer due to the air-conditioning load. They fit 
together. i 


The evidence indicates that the combined systems will 
have a winter peak load. Mr. Vassell testified that if the 
two systems are combined and centrally dispatched, 
AEP’s excess summer generating capacity. can assist 
CSOE in meeting its summer peak, thereby reducing 
the total system requirements for instailed generating 
capacity below that level otherwise required. He 
calculated the savings"® as a result of these reductions 
at between $39,000,000 and $57,000,000, depending on 
the cost of new generating capacity. 7 





The staff also contended that some of the savings Mr. 
Vassell projected might have been accomplished in 
ways other than the acquisition. These contentions are 
largely without basis, as we find below. 


45The savings were calculated in terms of the annual 
carrying charges (estimated.at 14%) associated with 
the avoidable capital costs of generation. 


47Both the Division and the Justice Department 
contend that the savings could be achieved by 
‘‘diversity exchange of power’’ agreements without 
affiliation, i.e., AEP would sell power to CSOE in the 
summer in’ exchange for CSOE power in the winter. 


Undoubtedly, a diversity exchange is_ technically 
feasible and would produce some savings. See Federal 
Power Commission, 1970 National Power Survey, Part 
1, |-17-23. But Mr. Vassell’s uncontradicted testimony 
is that the full savings without. a loss of reliability 
margin could be achieved only by the completely uni- 
fied and integrated operation. of the two systems. There 
must be a very careful following of the hour-to-hour 
operation of the systems. No decrease in system 
reliability from any reduction in reserves would result if 
the two systems are operated as one, because of the 
flexibility that only an integrated system can give. The 
Department’s argument that Mr. Vassell did not take 
into account the fact that AEP might not be willing to 
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Next, AEP has historically spent between 1/2 mill and 
3/4 mill less in fuel costs than CSOE to generate a 
kilowatt of electricity.*° The differential is accounted 
for not only because AEP’s costs for raw fuel were 
lower than CSOE’s, but also, as Mr. Vassell testified, 
from the efficiency of AEP’s generating units and the 
manner in which the units are used.*% Thus, for 
example, in 1976, AEP produced a kilowatt-hour of 
electricity from 9,717 BTU of heat while CSOE required 
10,665 BTU to make that same kilowatt-hour. This is a 
10% greater efficiency. Since fuel accounts for a very 
substantial part of the cost of electricity, this dif- 
ferential is significant.°’ This does not mean that the 
combination will bring CSOE up to AEP’s level, nor 
does AEP contend thai it will. Rather, as wr. Vassell 
testified, 


“‘if you combine the operation of the two 
systems then the average energy cost on one 
system would somewhat increase, the aver- 
age energy cost in the other system would 
somewhat decrease, and the net effec: 
would be that you get a saving approximately 
of a magnitude that would correspond 
to simply taking the total energy require- 
ments of the higher-cost system and 
multiplying it by one-half of the energy- 
cost differential.’’ 





Continued from preceding page 
absorb additional summer load required by its acqui- 
sition of CSOE, without installing additional 
generators, is without merit for the same general 
reasons. 


48Both systems are primarily coal-burning systems. A 
mill is one-tenth of a cent. 


491t should be noted, however, that the differential in 
the fuel component of energy costs experienced by 
CSOE and AEP in 1974 favored CSOE by 0.738 mills 
per killowatt-hour. This apparent change in the position 
of AEP and CSOE was one of the primary reasons we 
issued our order of August 21, 1975, soliciting ad- 
ditional briefs. AEP in its supplemental brief stated 
that the change in the differential was caused by very 
unusual coal conditions in 1974, forcing AEP to rely on 
‘*spot’’ purchases of coal to a much greater extent than 
did CSOE. The purchases were made at a substantially 
higher cost than costs under coal delivery contracts 
made by AEP which were not honored. No one contra- 
dicts this explanation, and it seems reasonable to us. In 
any event, prices thereafter stabilized and the 
differential in both 1975 and 1976 favored AEP by sub- 
stantial margins. 


50in 1977 CSOE spent over $102 million on fuel. 
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This is an expert engineering — which seems 
sound to us, and which we accept. 1 


The savings differential of between 1/2 mill and 3/4 
mill at first blush seems insignificant. CSOE, however, 
generated over 9 billion killowatt-hours of electricity in 
the calendar year 1977. If CSOE had been an integral 
part of the AEP system, it would have saved, based on 
Mr. Vassell’s testimony, at least $2,000,000 in fuel 
costs alone that year. Moreover, this savings will be a 
recurring one each and every year if the two systems 
are amalgamated. Finally, since CSOE’s production of 
electricity will invevitably increase in the future, we 
may expect that the savings will increase to that extent. 


There are other probable savings to which we give 
weight. As Mr. Vassell testified, the joint AEP/CSOE 
systems, once fully Integrated, will save labor and 
maintenance costs now associated with several low ef- 
ficiency CSOE generating units. According to his 
testimony, central dispatch of the two systems would 
result in reduced usage by some 60-70% of these units. 
Mr. Vasseil predicted that this curtailed usage would 
reduce labor and maintenance expenses of these units 
about 25% of the estimated $8,000,000 annual charge, 
or about $2,000,000 per year. 


Next, CSOE, if affiliated with AEP, can share in the 
construction of large-scale generating units that it can- 
not now afford by itself. Generally, as noted above, 
capital costs per kilowatt are less for large generating 
units that for small ones. These savings can be ex- 
tremely significant when a utility builds units 
exceeding 800 MW instead of building two smaller 
units. 


Moreover, CSOE can achieve savings by utilizing the 
higher voltage transmission lines available in the AEP 
system. Mr. Vassell testified that the capital invest- 
ment to transmit 100 kilowatts of electric power for one 
mile is $50.00 using 138 kilovolt lines, $12.10 using 345 
kilovolt lines, but only $4.00 using 765 kilovolt lines. 
The proposed acquisition will permit AEP and CSOE to 
avoid further duplication of bulk transmission lines. 
CSOE is a relatively compact system whose generating 
plants are within reasonable distances from its load 
center. It may not now need the high-voltage trans- 
mission system ofAEP. But, if CSOE needs additional 
or new transmission lines from its generators, as part of 
AEP it can share in the costs of the higher voltage lines, 
allowing it to transport electricity to its customers more 
reliably and efficiently. Moreover, to the extent that 
CSOE is required by environmental considerations to 





51AEP’s opponents offered no engineering testimony 
to refute it. 





place its generators at a substantial distance from its 
consumers, it will clearly be useful to avail itself of the 
highest voltage lines available. 


Finally, as the administrative law judge found, 


‘the record establishes that if CSOE were 
integrated into the AEP system some 
savings could be achieved as a result of 
large scale volume purchasing of significant 
materials, supplies and equipment (other 
than major items) .. ..’’ 


He, however, found that AEP’s estimate of a 
$2,000,000 per year saving from this source was not 
substantiated and, therefore, disregarded this saving 
entirely.-Y We disagree; a saving may not be com- 





52§ee Page’s Ohio Rev. Code Ann., Title 49, §4906.10, 
(1977) which forbids the Ohio Power Siting Commission 
from granting a certificate for the construction, opera- 
tion and maintenance of such facilities unless that Com- 
mission finds and determines: 


**(1) The basis of the need for the facility; 


‘*(2) The nature of the probable environ- 
mental impact; 


‘*(3) That the facility represents the 
minimum adverse environmental impact, 
considering the state of available technology 
and the nature and economics of the various 
alternatives, and other pertinent considera- 
tions; 


‘*(4) In case of an electric transmission 
line, that such facility is consistent with re- 
gional plans for expansion of the electric 
power grid of the electric systems serving 
this state and interconnected utility 
systems; and that such facilities will serve 
the interests of electric system economy and 
reliability; 


(‘‘5) That the facility will comply with 
Chapters 3704., 3734., and 6111. of the Re- 
vised Code and all regulations and 
standards adopted thereunder; and 


**(6) That the facility will serve the public 
interest, convenience, and necessity.’’ 


S3AEP’s vice-president in charge of purchasing testi- 
fied that CSOE would save 10% of its approximately 
$20,000,000 in purchasing costs (other than for major 


pletely discounted because it cannot be precisely 
quantified. It seems to us that there should be sub- 
stantial savings if the two systems are merged. 
Indeed, both CGE’s president and DPL’s president 
(witnesses called by the Division) thought that the CCD 
pool could achieve economies through volume pur- 
chasing. 


Some of the anticipated savings may not immediately 
happen. For example, the claimed savings arising from 
the compatibility of AEP’s load with that of CSOE and 
the economies in obtaining new generating units may 
be delayed. CSOE because of lessened demand 
presently has sufficient generating capacity to handle 
even its summer load with adequate reserves, and it 
may not need to build additional generating units in the 
near future (other than those now under construction). 


Yet the underlying economic advantages of the integra- 
tion of CSOE with AEP remain. While energy develop- 
ments over the past ten years may have postponed to 
some degree the opportunity to realize tangible savings 
in dollars from these advantages, we do not believe that 
over the long term, those developments have 
eliminated them. This case, moreover, should not be 
decided on the basis of short-term considerations or 
savings. The affiliation of CSOE with AEP is intended 
to be permanent, insofar as anything is permanent in 
these times, and we should look to long-term con- 
siderations.2© 





equipment), if affiliated with AEP. He based his 
estimates on an exhibit comparing some 25 items 
purchased by both AEP and CSOE, which were 
allegedly similar in nature. The administrative law 
judge thought the exhibit unreliable. He found that 3 of 
the 25 items on the exhibit were not identical, that 
others were purchased from different manufacturers 
and that others from the same manufacturer had dif- 
ferent specifications. As to 7 of the items, CSOE did not 
even have them under contract as of the relevant date. 


54AEP buys 5 to 10 times more of the same things 
than does CSOE. 


55We also give weight to the fact that the combined 
AEP/CSOE system will be able to take advantage of the 
optimum size of generating units in terms of economies 
of scale but will not require as much reserve capacity as 
the two individual systems would require. 


56) addition, the Division challenges alleged savings 

relating to the use of generators of 800 MW or larger. 

The Division claims that these ‘‘untested generating 

units will result in higher forced outage rates’’ than 
Continued on following page 
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There is one other question we must discuss. CSOE, as 
a member of the pool, can accomplish many of the 
economies attributable to the acquisition. But there are 
several reasons why we do not believe the pool is 
adequate. The record in this case shows that, as the 
pool is presently constituted, CSOE as a member 
cannot accomplish a substantial portion of the efficien- 
cies and economies which will result from amaigama- 
tion. Among other things, it cannot obtain the fuel 
savings or those savings which will result from the 
diversity of load between AEP and CSOE. Moreover, 
the members of the pool may be more reluctant to 
commit their assets to joint projects involving 
maximum size generating units or transmission lines 
since their loads may not require such large facilities 
for many, many years. Finally, the members of the 
CCD pool are relatively small utilities compared to 
AEP. Although, when acting jointly, they may have the 
financial capability to buy maximum size generators, 
one of the three may determine at any time that its 
interests do not coincide with those of its eee. It 
may then withdraw from the partnership.° 





Continued from preceding page 


smaller units. Hence, not only would economies 
disappear, but AEP would suffer ‘‘a reserve penalty of 
considerable magnitude.’’ There is evidence in the 
record that the largest available units have experienced 
greater forced outage rates than smaller units. 
However, Gregory Vassell, who again gave the only 
competent engineering testimony on this issue, 
testified that there is no correlation between unit size 
and outage rate. He testified that if bigger units were 
experiencing greater outage rates, it was due largerly 
to the fact that the larger units were prototypes with 
new designs. See, Federal Power Commission, 1970 
National Power Survey, Part |, 1-5-2. He concluded that 
as the industry learned more about these units, the 
outage rates would come down to those of the smaller 
units. 


We need not rest our conclusions on his testimony, 
however. Recent AEP experience with large units 
appears to confirm Mr. Vassell’s testimony. Moreover, 
the electrical industry continues to build large units. 
And most of the industry appears to agree that capital 
costs per kilowatt and operating costs per kilowatt-hour 
generated decline as unit size increases. Indeed, that is 
the very reason CGE and DPL primarily claim they 
need CSOE. Hence, we find no reasonable basis to 
conclude that any of the savings we have found will be 
adversely affected by the large size of AEP’s units. 


57The future may bring the development of even larger 
units than the 1300 MW units presently available. See 


Federal Power Commission, 1970 National Power 
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It is not likely that these problems would exist with the 
combined AEP/CSOE system which will be better able 
to project its load as an integrated system. The CCD 
members themselves recognized that their pooling ar- 
rangements were insufficient to accomplish the maxi- 
mum savings. They commissioned studies with a view 
toward consolidating as an integrated system. We note 
in this respect that AEP is a highly integrated system 
with a long history of efficiency and maximization of 
possible economies. 


We recognize that our approach to the subject of ef- 
ficiency and economy may seem somewhat inconsistent 
with our statement in the New Engiand Electric case 
that an acquisition of significant magnitude requires a 
strong showing of resultant economies. We adhere to 
that general proposition, even though this kind of dif- 
ficult balancing is not specifically called for by the Act, 
which literally requires no more than a showing that an 
acquisition tends towards the economical and efficient 
development of an integrated system, be it large or 
small. Moreover, the applicants in the New England 
Electric case made no attempt to establish economies 
based on either fuel savings or on scale. No municipal 
proposal was made to satisfy Section 10(b) standaras. 
Finally, the energy crisis was of much less relevance. 
Where we depart from the teaching of that case, if we 
do, is to depend less on specific dollar forecasts of 
future savings and more on the potential for economies 
presented by the acquisition even where these are not 
precisely quantifiable. 


X. THE CITY OF RICHMOND, INDIANA 


Richmond, Indiana (population 44,000) has a munici- 
pally-owned electric utility plant which buys power from 
the Indiana & Michigan Electric Company, an AEP 
subsidiary. Richmond complains that AEP’s wholesale 
prices are extortionate, that AEP is forcing it to buy 
more power than it needs, and in later filings that AEP 
has threatened to stop selling to it altogether. It con- 
tends that, by this acquisition, CSOE will be removed 
as a potential supplier. It also alleges a number of evil 





Survey, Part I, I-5-2 and Final Report to Federal Energy 
Administration Structural Reform in the Electric Power 
Industry (FEA/G-76-323). Because of its size, AEP 
could take advantage of such size improvements in 
technology, whereas it is unlikely that the members of 
the CCD pool, unless their loads grow at a rate greater 
than anticipated, could avail themselves of such large- 
scale units, even in the next ten years. 


58New England Electric System, Holding Company Act 
Release No. 18801 (February 4, 1975), 6 SEC Docket 
225, 228 (1975). 





practices by AEP which it claims reflect AEP’s 
monopoly power which will be enhanced by the 
proposed acquisition. Finally, it demands a municipal 
deal for the Indiana municipals. 


Richmond sought to prove AEP’s evil tendencies long 
after the record had been closed. At that time it asked 
that the hearings be reopened so as to enable it to tell 
its story.°9 Since this case had already been pending 
for some time, and since Richmond had been or should 
have been well aware of its pendency from the very 
outset,°”’ we denied that request.°' However, we did 
provide Richmond an opportunity to become a party in 
the post-hearing proceedings where it adopted the 
position under the antitrust laws and under Section 
10(b)(1) of the Holding Company Act that the Justice 
Department, our own staff, CGE and DPL had already 
stated. 


After a review of Richmond’s submissions, we adhere 
to our prior determination that it would be wholly in- 
appropriate to reopen these already protracted pro- 
ceedings in order to permit Richmond to prove the al- 
legations that it did not choose to make until after the 
record had been closed. Quite apart from the extreme 
lateness of the hour, we can conceive of no circum- 
stances in which any evidence offered by Richmond 
could possibly affect the outcome of this case. Perhaps 
Richmond has its grievances.°~ But this is not the 





S9Richmond filed its notice of appearance and its 
application for intervention on November 30, 1972. 
That was four and one-half years after we issued our 
order directing that an evidentiary hearing be held in 
this matter. Holding Company Act Release No. 16021 
(March 29, 1968). The last witness testified on June 9, 
1971, about a year and one-half before Richmond came 
in and asked us to reopen the hearings. 


60The Ohio municipals state that back in March of 
1970, ‘‘they sought the assistance of the municipals of 
Indiana and Michigan in OMEA’s intended inter- 
vention, but such assistance was denied.’’ Richmond 
does not challenge the accuracy of this statement. 


61See Middle South Utilities, Inc., 44 S.E.C. 532, 
533-34 (1971), affirmed sub nom. City of Lafayette, 
Louisiana v. S.E.C., 481 F.2d 1101 (C.A.D.C., 1973). 


62Richmond Power and Light of the City of Richmond, 
Indiana v. F.P.C., 481 F.2d 490 (C.A.D.C.), in which 
the Federal Power Commission was directed to institute 
proceedings to compel AEP to refund substantial sums 
to Richmond and in which the Court of Appeals 
characterized Richmond as the victim of a ‘‘competitive 


forum for them.63 True, its adversary is a registered 
public-utility holding company. But our control over 
those companies relates only to their structure, to their 
intra-system transactions, and to their finances. We 
have no power over their dealings with their customers, 
retail or wholesale. 


Insofar as a municipal proposal for Indiana municipals 
is concerned, Richmond itself is too smal! for a modern 
massive generator. It would have to share such a 
generator with others—probably with many others— 
who have not appeared in these proceedings. In any 
event, we find no basis to impose a settlement on AEP 
with the Indiana municipals. 


The papers Richmond has submitted in support of its 
allegations that AEP is threatening to refuse to sell it 
power do not support its position. Moreover, there is no 
basis to suggest that CSOE is a potential supplier, and 
there are many such potential suppliers in Indiana. 


Finally, a careful, independent review of the record 
convinces us that the acquisition will in all probability 
yield substantial benefits to the 1.2 million people in 
CSOE’s service area and to the many other people 
served by Ohio’s municipally-owned electric systems. 
On the other hand, Richmond has not shown that the 
acquisition (as distinguished from AEP’s general way 
of doing business) will inflict any substantial detriment 
on it. Thus, we give no weight to Richmond’s claims. 


Xl. OTHER MATTERS CONSIDERED 


1. The proposed issuance of AEP shares must comply 
with Section 7 of the Act. The common stock to be 
issued by AEP will have a par value which, together with 
the common stock now outstanding, will be the only 
voting security outstanding and will not be preferred as 
to dividend or distribution over any other outstanding 
security. Hence, the provisions of Section 7 are satis- 
fied. We do not find it necessary under Section 7(f) to 
impose any terms or conditions, and we see no basis for 
an adverse finding under Section 7(d). 





squeeze’’ by AEP (481 F.2d at 501) strongly suggests 
that it does. 


83Richmond’s case belongs at the Federal Energy 
Regulatory Commission and in the courts. 


64See Alabama Electric Cooperative, Inc. v. S.E.C., 
353 F.2d 905 (C.A.D.C., 1965); City of LaFayette, 
Louisiana v. S.E.C., 454 F.2d 941 (C.A.D.C., 1971). 
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AEP has requested an exemption from the competitive 
bidding requirements of Rule 50 with respect to the 
issuance of the stock. Since competitive bidding is 
obviously not appropriate under the circumstances, our 
final order will include such an exemption. 


2. There are other matters in this proceeding which 
we need not resolve at this time or on the present 
record. AEP has consented to reservation of jurisdiction 
over these matters. Hence we reserve jurisdiction over: 


(A) The accounting treatment of the ac- 
quisition; 

(B) The disposition of one of the subsidiary 
companies of CSOE; 


(C) The fees and expenses proposed to be 
paid in connection with the acquisition. 





65AEP proposes to account for the acquisition of 
CSOE on its books pursuant to Section 257.0-8(a) of the 
Uniform Systems of Accounts for Public Utility Holding 
Companies. It would thus record its investment at an 
amount then equal to the market value of the AEP com- 
mon stock issued in exchange for the CSOE stock. The 
Division contended before the administrative law judge 
that the proposed accounting treatment was improper 
and not in accordance with sound accounting prin- 
ciples. It contends that the transaction should be re- 
corded on a ‘‘pooling of interest’’ basis. AEP concedes 
that the Commission in several recent decisions has 
approved accounting based on this method, but argues 
that the Commission has never changed its Uniform 
System of Accounts for Public Utility Holding 
Companies. It, therefore, believes controlling our 
decision in American Power & Light Company, 21 
S.E.C. 121, 134, (1945), where the Commission said: 


‘tin view of the fact that our Uniform System 
of Accounts for Public Utility Holding Com- 
panies expressly permits holding companies 
to record investments at cost and does not 
require that any excess over underlying 
book value be eliminated immediately or 
amortized, we will not disapprove the ac- 
counting entries proposed in this case.”’ 


86CSOE owns all the outstanding stock of Simco, Inc. 
and Colomet, Inc. The Division argues that, in the 
event the Commission approves the proposed acquisi- 
tion, it be conditioned upon divestment of Colomet. It 
claims that Colomet, a real estate subsidiary, has no 
operating or functional relationship with the operations 
of retainable utility systems and that retention would 
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3. There is no showing that the laws of the State of 
Ohio have not been complied with in relation to this 
acquisition. The Public Utilities Commission of Ohio, a 
party herein, which has jurisdiction over CSOE and 
Ohio Power, expressed support for the acquisition, as 
did the Attorney General of the State of Ohio. It 
appears therefore to our satisfaction that the 
acquisition complies with all applicable state laws. 


4. There appears to be no basis for any adverse 
finding pursuant to Section 10(b)(3) of the Act. 


XII. CONCLUSIONS 


We have found that AEP’s application meets the 
physical and geographical standards of Section 
2(a)(29). This finding, which could rarely be made for 
the systems created in the 1920’s, was likewise made as 
to the AEP system in the 1945 Decision as it then 
existed and is not seriously questioned here. 


We also find, pursuant to Section 10(c)(2), that the 
acquisition will serve the public interest by tending to- 
wards the economical and efficient development of an 
integrated public-utility system for the reasons stated 
above. We further find that the specific criteria 
enumerated in the last clause of Section 2(a)(29) appear 
to be satisfied, particularly given the present state of 
the art. 


With respect to what might be called the tilt against 
bigness expressed in Section 10(b)(1), we have, as we 
think proper, considered the present state of the art and 
its implications for the permissible size of electric utility 
systems. We have also examined the impact of this ac- 
quisition on competitive conditions in the electric utility 
industry in the relevant area and have concluded that it 
will not burden or impair competition to an extent 
which will contravene the public interest standard 
stated in the Act. We conclude that no adverse finding 
is called for under Section 10(b)(1).87 





not be in the public interest. Hence, it argues that AEP 
may not acquire Colomet under the standards of 
Section 10. It makes no similar argument as to Simco. 
AEP contends that the operations of both companies 
are reasonably incidental or economically necessary or 
appropriate to the operations of the resulting 
company and thus retainable under the standards of 
Section 11(b)(1) of the Act. 


87The Department of Justice charges that approval of 

the acquisition is ‘‘likely to trigger other defensive 

mergers,’’ both in Ohio and throughout the east central 
Continued on following page 





In that connection, we should further note that the State 
of Ohio and the City of Columbus believe that this 
acquisition is in their interest. They conclude that the 
area served by CSOE will be better served, in terms of 
reliable service and reasonable cost, if the application is 
consummated. The record tends to confirm that view. 
While local preferences cannot control our decisions 
under the statutory standards, the possibility of 
significant benefits to the large number of consumers 
directly affected should weigh fairly heavily in the bal- 
ance of intangibles here involved. In any event, we do 
not have here the spectacle of an aggressive holding 
company thrusting itself upon an unwilling but 
defenseless community. 


We also note that the acquisition will result, through 
the settlement proposal, in the municipal utilities at- 
taining the advantages of economies of scale and 
achieving status as an integrated system with likely 
savings to their customers. Moreover, the proposal re- 
presents a satisfactory resolution of the conflicts 
between private and public power in Ohio and lessens 
the concentration of control of the utility industry in 
Ohio by giving the municipals control over the 
production and transmission of electricity. 


Accordingly, we would be prepared to issue an order 
approving the application were it not for certain matters 
which should be resolved. These involve, first, the un- 
settled condition, unavoidable under the circum- 
stances, of AEP’s proposed arrangement with the 
municipal utilities and, secondly, the reasonableness of 
the consideration proposed to be paid for the 
acquisition. With respect to the municipals, we believe 
that we need reasonable assurances that there will in 
fact be a so-called ‘‘Muni-Buckeye’’ before we accept 
the offer of settlement. Accordingly, we are constrained 
to delay the entry of en order granting the application 
until AEP and the municipals furnish us with: 
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region. As the Department of Justice recognizes, 
however, either this Commission or the Department of 
Energy will have to pass upon any future mergers in- 
volving other companies and determine whether they 
are in the public interest. Each case will stand on its 
own merits. The Department of Justice says this is 
really not an answer. It says that, if AEP succeeds in 
this case, the precedent will enable every large utility to 
acquire smaller neighboring utilities. That is not 
necessarily so. Each system will not only have to show 
significant economies, but may have to negate other 
potential evils not found to be present in this case. The 
question of size will, as we have already said, play a dif- 
ferent role in each case depending on the circum- 
stances. 


(1) An executed contract between them 
that specifies in detail the type and capacity 
of the generator or generators which the 
municipals will receive ana whether AEP 
will sell or build the unit or units for the 
municipals. 


(2) An estimate of the cost of the unit or 
units. 


(3) A detailed financial plan explaining to 
our satisfaction just how the municipais are 
going to pay for this expensive equipment 
and supplying us with sufficient reason to 
believe that the requisite funds wil! in fact 
be forthceming. 


Section 10(b)(2) of the Ac* requires that we find the con- 
sideration to be paid fair and reasonable. Of course, 
this means that the AEP/CSOE exchange ratio must be 


‘fair to the exchanging CSOE shareholder. However, that 


is not the issue. It almost never is in these utility acqui- 
sition situations. History shows that the great danger 
ere is not underpayment but overpayment.68 This is 
how the empires of old were assembled to the detriment 
of investors who ultimately wound up with some 
exceedingly dubious paper, and of consumers from 
whom the companies triec to extract the wherewithal to 
service the paper. 


Before the administrative law judge, the Division con- 
tended that thie was an overpayment case because the 
contemplated 1.3 to 1 exchange ratio was unduly favor- 
able to the CSOE shareholders. The administrative law 
judge did not reach that issue. The Division suggests 
that if we should reach it, as we now do, the pro- 
ceedings ought to be remanded to the administrative 
law judge for further proceedings before him. 


At this juncture, we see no need for a remand, and we 
hope that it can he avoided. But almost eleven years 
have now elapsed since the management of the two 
companies arrived at the exchange ratio. We think that 
what is important here is not what was fair in 1968, but 
what is fair in 1978. 





88Overpayment was the issue in the last AEP acquisi- 
tion case to come before us. Ohio Power Company, 44 
S.E.C. 340 (1970). Indeed, it was the only issue there. 
We resolved it in the company’s favor. In that case, 
however, the consideration was paid in cash. Gross 
overpayment is seldom found in utility acquisitions 
made for cash. The temptation to overpay, however, 
becomes stronger when securities are used. 
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Accordingly, we expect AEP to submit up-to-date 
materials with respect to the fairness of either the 1.3 to 
1 exchange ratio originally proposed or the altered 
ratio, if any, that it and CSOE now consider 
appropriate. 


As soon as AEP has filed its supplemental papers, ac- 
companied by proof of service on all parties, we shall 
enter an order prescribing as expeditious a briefing 
schedule as the circumstances permit. Briefs submitted 
in response to that order shall confine themselves to the 
issues enumerated herein. Further arguments 
addressed to us about the issues already dealt with in 
this opinidn will serve no useful end. 


In view of the foregoing, we are not entering an order at 
this time. 


By the Commission (Chairman WILLIAMS and Com- 
missioners LOOMIS, EVANS and KARMEL); Com- 
missioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20634/ July 21, 1978 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6049) 


ORDER AUTHORIZING REVISED CREDIT AR- 
RANGEMENTS FOR SHORT-TERM BORROWING 


Ohio Power Company (‘‘Ohio Power’’), an electric 
utility subsidiary company of American Electric Power 
Company, Inc., aregistered holding company, has filed 
with this Commission a post-effective amendment to its 
application previously filed in this matter pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (‘‘Act’’) and Rules 50(a)(2) and 50(a)(5) 
promulgated thereunder regarding the following 
proposed transactions. 


By order dated October 11, 1977 (HCAR No. 20206), 
Ohio Power was authorized to issue short-term notes to 
banks and dealers in commercial paper and demand 
notes to bank trust departments through December 31, 
1978, in a maximum principal amount of $137,000,000 
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outstanding at any one time. By post-effective amend- 
ment Ohio Power requests that the authority granted to 
it in said order be modified to allow it to issue and sell 
short-term notes in accordance with the revised credit 
arrangements it has negotiated with banks, which are 
described below. The previously approved arrange- 
ments concerning the sale of notes to dealers in com- 
mercial paper and bank trust departments are not 
affected by these revised credit arrangements. 


It is stated that Ohio Power has lines of credit with 67 
banks in an aggregate amount of $305,565,000. For 
purposes of borrowing, Ohio Power has made arrange- 
ments with banks of three classes. Each note to be 
issued a Class | bank will mature not more than 270 
days after the date of issuance or renewal thereof, and 
will be prepayable at any time without premium or 
penalty. Ohio Power’s credit arrangements with these 
banks require it to maintain compensating balances 
equal to a percentage of the line of credit made avail- 
able by the bank plus a percentage of any amount 
actually borrowed (generally not in excess of 10% of the 
line of credit and 10% of the amount borrowed). In 
most cases Ohio Power maintains deposit balances for 
its operational and financial needs in amounts sufficient 
to satisfy any compensating balances required with 
respect to borrowings from such banks. Borrowings 
from a Class | bank would generally bear interest at an 
annual rate not greater than the bank’s prime com- 
mercial rate in effect from time to time. 


Each note to be issued to a Class I! bank will mature not 
more than 90 days after the date of issuance or renewal 
thereof, and will be prepayable at any time without 
premium or penalty. Ohio Power’s credit arrangements 
with these banks require it to maintain compensating 
balances of 5% of the line of credit and to pay a fee 
equal to 4% of the bank’s prime commercial rate then 
in effect on the size of the line. The combination of 5% 
compensating balances and a fee is generally equi- 
valent to compensating balances not in excess of 10% 
of the line of credit made available. In addition, Ohio 
Power must pay interest at the rate of 108.5% of the 
bank’s prime commercial rate then in effect on the bor- 
rowings. It is stated that if the balances maintained and 
the fees paid by Ohio Power with and to the Class | and 
\| banks were maintained and paid solely to fulfill re- 
quirements for borrowings by Ohio Power, the effective 
annual interest cost under either such arrangement, 
assuming full use of the line of credit, would not exceed 
125% of the prime commercial rate in effect from time 
to time, or not more than 11.25% on the basis of a 
prime commercial rate of 9%. 


With respect to the Class III banks, Ohio Power has a 
money market facility at each of two named banks in an 
aggregate amount of $25,000,000. These money market 
facilities do not represent a formal commitment or en- 
gagement by these banks to Ohio Power, but represent 





merely the ability of Ohio Power to request unsecured 
borrowings, in the form of promissory notes, on a case- 
by case basis. These money market facilities are avail- 
able for unsecured borrowings in domestic dollar 
and/or in Eurodollars for periods of up to 180 days after 
the date of issuance, and any such borrowings will be 
prepayable at any time without premium or penalty. No 
compensating balances are required. The interest rate, 
which is presently to be negotiated on a case-by-case 
basis (using a 360 day year), is pegged to either the 
London Interbank Offering Rate plus a designated per- 
cent, if the borrowings are made in Eurodollars, or toa 
designated percent of the bank’s prime rate, if the 
borrowings are made in domestic dollars. It is stated 
that interest rates on these notes will be lower than the 
effective interest rates for borrowings made from Class 
| and II banks, including the effect of any compensating 
balances and fees paid. 


There are no additional fees or expenses to be incurred 
in connection with the proposed transactions. No state 
commission and no federal commission other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that said application, as amended by said post- 
effective amendment, be granted in part: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that Ohio Power be, 
and it hereby is, authorized, effective forthwith, to 
issue short-term notes to banks and dealers in com- 
mercial paper and demand notes to bank trust depart- 
ments through December 31, 1978, in an aggregate 
principal amount of $137,000,000 outstanding at any 
one time and subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, except 
that certificates thereunder shall be filed quarterly, and 
subject further to the reservation of jurisdiction pre- 
viously ordered. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20635/ July 21, 1978 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 


(70-6172) 
SUPPLEMENTAL ORDER CORRECTING ERROR 


The order previously issued herein dated July 14, 1978 
(HCAR No. 20625), is hereby corrected in the following 
respect. 


The second sentence of the third paragraph is corrected 
to read as follows: 


‘*The Series W bonds will be issued under 
the first mortgage indenture, will be 
pledged to the G&R Indenture Trustee and 
will have the same interest rate and maturity 
as the Series B Bonds.’’ 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20636/ July 21, 1978 


In the Matter of 

NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 


SENECA RESOURCES CORPORATION 

10 Lafayette Square 

Buffalo, New York 14203 

NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 

Oil City, Pennsylvania 16301 


(70-6184) 
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NOTICE OF PROPOSAL REQUESTING FURTHER 
EXCEPTION FROM CONSOLIDATED TAX ALLOCA- 
TION PROVISIONS OF RULE 45(b)(6) 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘‘National’’), a registered holding company, 
and its three wholly-owned subsidiary companies have 
filed a declaration and an amendment thereto with this 
Commission pursuant to Section 12(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rule 
45 promulgated thereunder regarding the following 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


National and its three subsidiary companies join an- 
nually in filing a consolidated federal income tax 
return. By order dated April 19, 1963 (HCAR No. 
14853), National was granted authorization to allocate 
the system’s consolidated federal income tax liabilities 
after. giving effect to the investment tax credit in a 
manner differing from that prescribed in subparagraph 
(b)(6) of Rule 45 promulgated under the Act. National 
now proposes a further modification of its manner of al- 
locating consolidated federal income taxes. It is stated 
that the reason for seeking the change centers around 
the recent expansion of the exploration and develop- 
ment activities of Seneca Resources Corporation 
(‘‘Seneca’’). 


Seneca is engaged in exploration for, and development 
of, oil and natural gas reserves in the Gulf Coast, 
Southwest, and Rocky Mountain areas of the United 
States and in the processing of liquefied petroleum 
products. The filing states that the growing needs of 
the National system for supplies of natural gas, coupled 
with the general decline of supplies from traditional 
sources, has necessitated that the system seek ad- 
ditional reserves. During the twelve months ended 
September 30, 1977, Seneca expended $1,900,000 for 
exploration and development. Exploration and develop- 
ment expenditures for fiscal 1978 and 1979 are 
presently estimated at $7,000,000 and $9,000,000, 
respectively. It is asserted that, normally, several years 
elapse before newly-discovered gas reserves can be de- 
veloped and marketed. During these early years, a 
large portion of the related expenses for gas exploration 
and development, such as the deduction for intangible 
drilling and development costs and abandonment of 
leasehold interests, although capitalized for books, are 
deducted as current expenses for federal income tax 
purposes and thus produce tax losses and savings in 
consolidated tax liability. Seneca’s operations produced 
a tax loss of $1,000,766 in fiscal 1977 and are expected 
to produce tax losses in succeeding years estimated at 
$3,148,000 in fiscal 1978 and $6,250,000 in fiscal 1979. 


With the inclusion of Seneca in the consolidated tax 
return, an immediate reduction in income tax is 
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obtained which would not otherwise be available to the 
system. Under the allocation method set forth in Rule 
45, the benefits of the current reductions in the tax at- 
tributable to the Seneca tax losses would flow to system 
companies other than Seneca in the form of reduced tax 
payments. In order to prevent this result and to provide 
Seneca with funds to carry on its exploration and de- 
velopment program, National’s proposed method of 
allocation would, in effect, authorize the other system 
companies to pay Seneca an amount equal to their 
respective reductions in federal income tax liability 
resulting from tax losses incurred by Seneca as a result 
of its exploration and development program. 


The following procedure is to be used: 


1. When, in any taxable year, the operations of 
Seneca result in a tax loss, the consolidated federal 
income tax to be allocated among the other system com- 
panies (including subsidiaries of National not now in 
existence) will be based upon the tax that would have 
resulted had Seneca been excluded from the con- 
solidated federal income tax return. 


2. The funds retained by virtue of the reduction in tax 
resulting from inclusion of that tax loss in the con- 
solidated federal income tax return would be remitted 
to Seneca. 


3. In future years, when Seneca has taxable income, it 
may he entitled to tax credits as a result of the net 
operating loss carryback and carryover provisions of 
Section 172(b) of the 1954 Internal Revenue Code, as 
amended, in order to comply with the separate return 
limitations required by Rule 45(b)(6). Any credits 
remitted under paragraph 2 would be applied to reduce 
any credits in other years to which Seneca may become 
entitled under the separate return limitations of Rule 
45(b)(6). 


4. Inno event will the tax allocated to each subsidiary 
company exceed the amount of tax of such company 
based upon a separate return computed as if such 
company had always filed its tax return on a separate 
return basis. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. Fees and 
expenses to be incurred in connection with the pro- 
posed transactions are estimated not to exceed $5,200, 
including legal fees of $3,000. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 21, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 





notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as amended or as it may be 
further amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20637/ July 24, 1978 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 71156 


(70-6178) 


ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE AT COMPETITIVE BIDDING OF 
$50,000,000 IN FIRST MORTGAGE BONDS 


1978 


Generation 

Transmission 

Distribution 

Fuel exploration 
and development 


$ 69,372,000 
12,561,000 
19,248,000 


10,928,000 


Total $112,109,000* 


12,214,000 


$141 ,573,000 


Southwestern Electric Power Company (‘‘SWEPCO’’), 
an electric utility subsidiary of Central and South West 
Corporation, a registered holding company, has filed an 
application and amendments thereto with this Com- 
mission pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 50 pro- 
mulgated thereunder regarding the following proposed 
transaction. 


SWEPCO proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50, 
$50,000,000 principal amount of its First Mortgage 
Bonds, Series O, to be dated August 1, 1978 (the 
‘*Bonds’’) and to mature August 1, 2008. 


The proceeds to be derived from the sale of the Bonds 
(exclusive of accrued interest and after deducting ex- 
penses of issue) will be used by SWEPCO towards 
future construction and fuel exploration and develop- 
ment expenditures and to repay short-term borrowings 
incurred or expected to be incurred to finance con- 
struction expenditures. Approximately $59,000,000 of 
short-term borrowings are expected to be outstanding 
as of August 17, 1978, the planned date of issuance of 
the Bonds. No funds generated from the Bonds nor any 
of the borrowings retired thereby will be or have been 
utilized to pay the cost of facilities which would not be 
needed to provide service to customers of SWEPCO if it 
were not part of the Central and South West System. 
No expenditures will be made by SWEPCO for the 
construction or acquisition of any facility not so needed 
prior to the time all funds covered by this application 
have been expended. For the purposes of the foregoing 
representation, it is assumed that none of the facilities 
construction or acquisition of which would be part of 
any proposal forming the subject of the proceedings in 
Central and South West Corporation, et al. (Admin. 
Proc. File No. 3-4951) would be needed to provide 
service to customers of SWEPCO if it were not part of 
the Central and South West System. SWEPCO’s 
estimated construction and fuel exploration and 
development expenditures for 1978 through 1980 are as 
follows: 


1979 


75,100,000 
36,602,000 
17,657,000 


1980 Total 


$ 84,226,000 
24,446,000 
21,103,000 


$228 698,000 
73,609,000 
58,008,000 


12,384,000 35,526,000 


$142,159,000 $395,841 ,000 


*Approximately $35,887,000 of the 1978 estimated total had been expended at April 30, 1978. 
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The annual interest rate and the redemption prices of 
the Bonds, and the price to be paid to SWEPCO 
therefor (which will not be less than 99% nor more than 
102.75%), will be determined through competitive 
bidding. The Bonds will enjoy refunding protection 
until August 1, 1983 and will be subject to a 1% sinking 
fund beginning in 1979. The Bonds will be issued under 
and secured by the Company’s Indenture, dated Feb- 
ruary 1, 1940, under which Continental Illinois National 
Bank and Trust Company of Chicago and M.J. Kruger 
are Trustees, as amended by the indentures 
supplemental thereto heretofore executed (the 
‘‘Indenture’’), and to be further amended by a 
proposed supplemental indenture to be dated August 1, 
1978. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $170,000 in- 
cluding $31,000 in counsel fees, $18,000 in Trustee fees 
and $7,500 in accountants fees. 


The Arkansas Public Service Commission and the 
Corporation Counsel of Oklahoma have approved the 
issuance and sale of the Bonds. No other state com- 
mission and no federal commission, other than this 
Commission, has jurisdiction with respect to the 
proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20598), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that the application, as amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20638/ July 24, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6186) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK IN ACCORDANCE WITH 
EMPLOYEES’ SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc., (‘‘Middle South’’), a registered holding 
company, has filed a declaration with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (‘‘Act’’), designating Sections 6(a) and 7 of the 
Act and Rule 50(a)(5) promulgated thereunder as 
applicable to the following proposed transactions. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transactions. 


In accordance with an employees’ savings plan 
(‘‘Plan’’), Middle South proposes to issue and sell to 
Hibernia National Bank in New Orleans, Louisiana, as 
trustee for the Plan (‘‘Trustee’’), from time to time 
through December 31, 1983, a maximum 1,000,000 
shares of its authorized but unissued Common Stock, $5 
par value (‘‘Additional Common Stock’’). Middle South 
proposes to apply the proceeds from the sale of the 
Additional Common Stock to the payment of any 
short-term notes outstanding from time to time and to 
other corporate purposes. 


The Plan is to become effective on October 1, 1978. 
Eligible employees of Middle South and any Middle 
South System company which adopts the Plan (‘‘Em- 
ployer’’) may participate in the Plan. A participant may 
contribute to the Plan, through payroll deductions each 
payroll period, from one percent to six percent of his 
regular earnings. Each Employer will contribute to the 
Plan each month out of its current or accumulated 
earnings and profits (defined to mean net income on the 
books of the Employer before deduction of taxes on or 
measured by net income and before Employer 
contributions under the Plan) an amount equal to 50% 
of the contributions made by each of its employee 
participants for the preceding month. In accordance 
with the Employee Retirement Income Security Act of 
1974, the amount allocated to any participant’s account 
due to Employer contributions may not exceed the 
lesser of 25% of his regular earnings or $25,000 
(subject to adjustment for cost of living changes) or the 
maximum amount permitted by Section 415 of the 
Internal Revenue Code. 





The contributions made by participants and Employers 
will be remitted to the Trustee and credited to the 
accounts of the participants. Each participant’s 
contribution will be invested by the Trustee, as directed 
by the participant, in one, or equal portions in any two 
or all, of the following three funds: (a) the Middle South 
Utilities Stock Fund—contributions to which are 
invested by the Trustee solely in shares of common 
stock of Middle South; (b) the Equity Fund—contribu- 
tions to which are invested by the Trustee or, to the 
extent authorized by the Board of Directors of Middle 
South, by an independent investment manager 
primarily in common, stock or certain other equity 
securities, provided that no investment shall be made 
in securities issued by Middle South or any System 
company except to the extent such securities are held in 
an investment trust; or (c) the Insured Guaranteed In- 
vestment Fund—contributions to which are invested by 
the Trustee under a contract between the Trustee and 
the Equitable Life Assurance Society of United States 
(‘‘Equitable’’) which guarantees repayment of any 
amounts paid to Equitable and payment of interest at 
an effective annual rate of 8.5% (subject to increase 
under certain limited circumstances) through Sep- 
tember 30, 1988. It is provided that no participant may 
direct the Trustee to invest his contributions exclusively 
in the Middle South Utilities Stock Fund; however, a 
participant or former participant having an interest in 
any fund may transfer investments in one fund into 
another at least once each year. Employer contributions 
will be invested solely in the Middle South Utilities 
Stock Fund. 


A member may instruct the Trustee as to the voting of 
shares of Middle South common stock held for his 
account. Any such shares held by the Trustee for which 
instructions are not received will not be voted. The 
Trustee has the authority to vote all other securities in 
its discretion. The Trustee is responsible solely for the 
investment (except to the extent responsibility therefor 
is delegated to an investment manager) and safe- 
keeping of assets of the trust. The administrative 
expenses of the Plan may be paid out of forfeitures, and 
to the extent not paid out of forfeitures, will be paid by 
the Employers. Direct charges and expenses arising 
from the purchase or sale of securities for the three 
funds will be paid by the Trustee from the fund or funds 
involved. 


The Trustee may purchase Middle South common stock 
for the Plan in the open market or by private purchase. 
The price therefor in a private purchase may not be 
greater than the last sale price or highest current in- 
dependent bid price, whichever is higher, for Middle 
South common stock on the New York Stock Exchange, 
plus an amount equal to the commission payable in a 
stock exchange transaction; provided that if a private 
purchase is made from Middle South no commission 
shall be paid. Middle South will offer to sell to the 


Trustee and issue from time to time the Additional 
Common Stock as proposed in the instant filing. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. Information as 
to fees and expenses to be incurred in connection with 
the proposed transactions is to be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 22, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in 
Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20639/ July 25, 1978 


In the Matter of 

SOUTHWESTERN ELECTRIC POWER COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 

(70-5703) 

NOTICE OF REQUEST FOR INCREASED OIL AND 
GAS EXPLORATION AND DEVELOPMENT 

AUTHORIZATION 
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NOTICE IS HEREBY GIVEN that Southwestern 
Electric Power Company (‘‘SWEPCO’’), an electric 
utility subsidiary of Central and South West 
Corporation (‘‘CSW’’), a registered holding company, 
has filed a post-effective amendment to its applica- 
tion-declaration, as amended, previously filed with this 
Commission, pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 6, 
7,9 and 10 of the Act and Rule 50 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the application- 
declaration, as now amended by said post-effective 
amendment, which is summarized below, for a 
complete statement of the proposed transaction. 


By order dated February 21, 1978 (HCAR No. 20416), 
the Commission granted SWEPCO general authority 
for the acquisition through December 31, 1978, of 
interests relating to fuel exploration and development 
activities, to the extent of $11,103,853. The approximate 
allocation of this amount was $3,067,500 for SWEPCO’s 
wholly-owned oil and gas interests, $2,776,353 for its 
wholly-owned Texas and Louisiana lignite interests and 
$5,260,000 for lignite, coal and uranium interests in 
which SWEPCO has a 30% interest as tenant-in- 
common with the other operating subsidiaries of CSW. 


SWEPCO states that from January 1, 1978, through 
May 31, 1978, it added 251.16 net acres of oil and gas 
leasehold interests, while oil and gas exploration and 
development expenditures during this period totalled 
$3,063,234, or virtually all of the $3,067,500 allocation 
for such activities in 1978. SWEPCO now estimates that 
an additional $2,550,000 of expenditures will be 
required during the balance of 1978 to complete or con- 
tinue oil and gas exploration and development activities 
scheduled for the year. This amount would be in 
addition to the general authorization of $11,103,853 for 
1978 and would create the need for a revised general 
authorization of $13,653,853. 


SWEPCO therefore requests that the Commission 
authorize an expenditure of an additional $2,550,000 by 
SWEPCO in its oil and gas exploration and develop- 
ment program through December 31, 1978 over and 
above the amounts previously authorized in the Com- 
mission's order of February 21, 1978, and increase the 
general authorization to $13,653,853. 


SWEPCO states that nearly $2,000,000 of the additional 
$2,550,000 of expenditures is required to continue work 
in progress on six wells in the South Carthage prospect 
in Panola County, Texas, together with a gathering 
system which will connect the output of these wells with 
the Paxton pipeline. Additional expenditures are 
required to operate wells and related gathering systems 
on the Elm Grove, East Ada/West Bryceland, Bienville 
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Townsite, Castor/Lucky, North Whelan, South Shreve- 
port and Longwood prospects. 


SWEPCO states that the increase in estimated ex- 
penditures reflects primarily the increased cost and 
diminished productivity which it has experienced with 
respect to drilling and well completion services and 
equipment. SWEPCO states that the original expend- 
itures estimates for oil and gas activities in 1978 were 
prepared in the fall of 1977 on the basis of its ex- 
perience with drilling contracts which provide for pay- 
ments based generally upon the number of feet drilled; 
however, such activities in 1978 have been conducted 
under contracts which, consistent with the emerging 
pattern in the industry, have provided for payments 
based on the number of days worked. This develop- 
ment, coupled with a general inflation of costs in the 
industry, was not anticipated in the preparation of the 
original estimates of expenditures. SWEPCO further 
states that with the exception of the $2,550,000 of ad- 
ditional oil and gas exploration and development ex- 
penditures, its fuel exploration and development 
activities during the balance of 1978 will not differ in 
nature or extent from those being conducted under the 
Commission’s February 21, 1978, order. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transaction are estimated 
at $1,750. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction with respect to the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 15, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues fact or law raised by said application- 
declaration, as now further amended by said post- 
effective amendment, which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as now amended by said post-effective 
amendment, or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 





the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20640/ July 25, 1978 


In the Matter of 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-6187) 


NOTICE OF PROPOSED SALE OF UTILITY ASSETS 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(‘‘Ohio Power’’), an electric utility subsidiary company 
of American Electric Power Company, Inc. (‘‘AEP’’), a 
registered holding company, has filed with this Com- 
mission a declaration pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Section 12(d) of the Act and Rule 44 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Ohio Power proposes to sell to Ashland Oil Company 
(‘‘Ashland’’), which is not affiliated with either Ohio 
Power or AEP, a certain step-down transformer in- 
stallation and appurtenant rights located in Canton, 
Ohio (Stark County). The installation was constructed 
by Ohio Power for the sole purpose of serving Ashland. 
Under the present service contract Ashland has the 
right to select a tariff other than that specified in the 
contract if Ashland deems an alternate tariff to be more 
favorable. Ashland has selected a tariff the application 
of which depends upon Ashland’s owning its own trans- 
former facilities. 


The facilities to be sold include a 69/12/4 KV step- 
down transformer installation, two 12/16/20 MVA 
transformers, one 69 KV oil circuit breaker, and 
associated equipment, together with appurtenant land 
rights. The proposed sales price for the installation is 
$381,895, which is equal to current reproduction cost 


less depreciation. The original cost of the installation 
was $196,165, and the original cost less book deprecia- 
tion is $165,361. The proposed sales price for the 
appurtenant rights is $986. 


The fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $2,300. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the de- 
clarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the declaration as filed or as it may be 
amended, may be permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20641/ July 26, 1978 


In the Matter of 

ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 

New York, New York 10022 


(70-6042) 
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NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND TO COMMERCIAL 
PAPER DEALER 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (‘‘Allegheny’’), a registered holding com- 
pany, has filed with this Commission a post-effective 
amendment to the application in this proceeding pur- 
suant to Section 6(b) of the Public Utility Holding Com- 
pany Act of 1935 (‘‘Act’’) regarding the following pro- 
posed transactions. All interested persons are referred 
to the amended application, which is summarized 
below, for a complete statement of the proposed trans- 
actions. 


By order in this proceeding dated September 21, 1977 
(HCAR No. 20185), Allegheny was authorized to bor- 
row funds during the period ending March 31, 1979, 
through the issuance and sale of short-term notes to 
banks and commercial paper to a commercial paper 
dealer in an aggregate amount not to exceed 
$70,000,000 outstanding at any one time. The notes and 
commercial paper were to be issued and renewed from 
time to time as funds were required prior to March 31, 
1979, provided that no such notes or commercial paper 
would mature after September 30, 1979. In accordance 
with the post-effective amendment, the banks from 
which such borrowings are to be effected remain the 
same, but in some instances the maximum amount of 
the borrowings to be outstanding from each bank at any 
one time has been changed. The complete list of banks 
and maximum amounts to be borrowed will be as 
follows: 


Citibank, N.A., New York, New York $ 40,000,000 
The Chemical Bank, New Yorkatkew York $ 30,000,000 
Melion.-Bank, N.A., Pittsburgh, 
Pennsylvania 
Pittsburgh National Bank, 
Pittsburgh, Pennsylvania 
Manufacturers Hanover Bank, New York 
New York 
Irving Frust Company, New York 
New York 
Chase Manhattan Bank, N.A., 
New York, New York 


$ 55,000,000 
$ 7,500,000 
$ 60,000,000 
$ 5,000,000 


$ 2,500,000 





$200,000,000 


The maximum amount of such borrowings at any one 
time outstanding will not, when taken together with any 
commercial paper then outstanding, be in excess of 
$70,000,000, as previously authorized. 


The original filing stated that no commitment or agree- 
ment had been made with respect to the proposed bor- 
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rowings and that Allegheny and its subsidiaries main- 
tain balances to meet regular operating requirements at 
all of the banks which vary in amount from time to time. 
It was stated that such balances are generally either on 
the basis of a percentage of the line of credit extended 
by such bank (for example 10%), or a higher per- 
centage of notes outstanding (for example 20%), 
whichever is greater, or a percentage of the line of 
credit (for example 10%) plus a percentage (for 
example 10%) of notes outstanding, in every case on an 
average annual basis. If such balances were maintained 
by Allegheny solely to fulfill compensating balance re- 
quirements for borrowings to be made by Allegheny, 
the effective interest cost to Allegheny of issuing and 
selling the notes would be no more than 8.75% on the 
basis of a prime commercial credit rate of 7% and 
11.25% with a prime rate of 9%. 


The post-effective amendment states that certain of the 
banks listed above have offered to substitute fees for, 
or to be used in conjunction with, lower compensating 
balances than those set forth above. The fee arrange- 
ments vary. In some cases fees equal to a specific per- 
centage of the prime commercial rate (for example 
8-1/2% of the prime commercial rate) are involved, 
while in another instance the arrangement provides 
that balances be maintained equal to 5% of the line of 
credit with an additional fee of 2-1/2% of prime. 
Allegheny is not to utilize the fee arrangements unless 
the effective cost thereof is less than the compensating 
balance arrangement in effect at that bank at that time. 
It is stated that the proposed fee arrangements produce 
an effective interest cost of issuing and selling the notes 
of between 7.96 and 8.38% on the basis of a prime com- 
mercial rate of 7% and 10.23 and 10.77% on the basis 
of a prime commercial credit rate of 9% rather than the 
8.75% and 11.25% effective cost resulting from 
meeting compensating balance requirements set forth 
above. 


In all other respects the proposed transactions remain 
the same. No state commission and no federal commis- 
sion, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 


‘person may, not later than August 23, 1978, request in 


writing that a hearing be held on such matter, -stating 
the nature of his interest, the reason for such request, 
and the issues of fact or law raised by said post- 
effective amendment to the application which he de- 
sires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be filed 





with the request. At any tine after said date, the ap- 
plication, as now amended or as'it may be further 
amended, may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20{a) and 100 thereof or take 
such other action as ft may.deem appropriate. Persons 
who request a hearing:or advice as to whether a hearing 
is ordered will receive any netites and-orders issued in 
this matter, including the date’ of the hearing (if 
ordered) and any postpenements théreof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of (00 os Eos: 


CHERRY HILL FUELS CORPORATION 


GENERAL PUBLIC UTILITIES CORPORATION 
260 Cherry Hill Road 
Parsippany, New Jersey 07054 


JERSEY CENTRAL POWER & LIGHT COMPANY 
161 Madison Avenue 
Morristown, New Jersey 07960 


METROPOLITAN EDISON COMPANY 
P.O. Box 542 
Reading, Pennsylvania 19603 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania’ 15907 


(70-6158) 

Ta natases fab Gs 
NOTICE OF PROPOSED URANIUM: EXPLORATION 
AND RESERVE. ACQUISITION: PROGRAM BY FUEL 
SUBSIDIARY. OR HOLOING: COMPANY . 


NOTICE is HEREBY. GiVENT “that: "General Public 
Utilities Corporation: (“GPL”). a@fegistered holding 
company, and its fret: and utility company subsidiaries 
Cherry Hill Fuels Corporatign(*‘Gherry-Hill’’), Jersey 
Central Power & Light-Company.(‘‘Jersey Central’’), 
Metropolitan Edison Sompany eres) and Penn- 


sylvania Electric Company (‘‘Penelec’’) have filed with 
this Commission an application-declaration and an 
amendment thereto pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Sections 9(a), 10, 12(b), 12(f) and 13(b) of the Act and 
Rules 43 and 80-95 promulgated thereunder as appli- 
cable to the proposed transactions. All interested per- 
sons are referred to the application-deciaration, as 
amended, which is summarized below, for a complete 
statement of the proposed transactions. 


GPU proposes (1) to organize a newly-created CSrpora- 
tion, Cherry Hill; (2) to purchase 5000 shares of the 
common stock of Cherry Hill for $500,000; (3) to make 
open account advances to Cherry Hill from time to time 
during the period 1978-1980, of not more than 
$1,000,000 in any calendar year for the purpose of ex- 
ploration within the United States for additional sup- 
plies of uranium and for the acquisition of interests in 
lands and land rights in tracts believed to contain 
uranium; (4) to make open account advances from time 
to time during the period 1978-1980, of not more than 
$100,000 in any calendar year for the purpose of 
preliminary investigations in connection with the 
possible acquisition of a uranium reserve; and (5) to be 
allowed a rate of return on its advances to Cherry Hill in 
accordance with the formula set forth later herein. 


The proposed transactions are the initial steps of two 
separate programs of the GPU System to make pro- 
vision for a portion of its future uranium requirements, 
namely (1) a limited exploration program, and (2) a re- 
serve acquisition program. Since the ability of the GPU 
System to proceed with such programs will be largely 
dependent upon the ratemaking end accounting treat- 
ment accorded to the investments made therein, 
applicants-declarants do not now seek authorization for 
any transactions other than those set forth above. 


Under the limited exploration program Cherry Hill will 
explore within the United States for additional supplies 
of uranium and for the acquisition of interests in land 
and land rights in tracts believed by it to contain 
uranium. The purpose of such activities will be to 
provide a resource base for possible future develop- 
ment projects, if such exploration activities are success- 
ful. Such exploration activities will be undertaken by 
Cherry Hill either separately or through participation 
by it in joint ventures with one or more non-affiliated 
firms (such as mining or exploration companies) in 
which other electric utilities may also be participants. 


Under the reserve acquisition program applicants- 
declarants propose to acquire a proven uranium reserve 
with the general criteria of between 1 million and 3 
million pounds of uranium assured as mineable and re- 
coverable in the ground, developable to a 10 million 
pound reserve to the extent that a decision to mine and 
mill the raw material could be made by 1981. It is 
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presently estimated that the cost of acquisition of such 
a reserve may involve expenditures of up to 
$35,000,000 and the cost of development of such a 
reserve, if so acquired, may involve expenditures of an 
additional $30,000,000. 


It is stated that the GPU System’s operating companies 
have in operation two nuclear units having an 
aggregate capacity of approximately 1,400 MW and 
have under construction two additional nuclear units 
with an aggregate capacity of approximately 2,000 
MW. The GPU System has arrangements for the 
delivery of uranium through 1983, but the uncommitted 
requirements for the delivery four nuclear units for the 
balance of their remaining lives approximates 33 
million pounds. In the past, the GPU System was able 
to secure contracts for the supply of uranium for fixed 
amounts of production at fixed prices (or with fixed 
escalation provisions). However, such contracts are not 
available under current market conditions and are not 
expected to be available in the foreseeable future. 


Current regulatory practices are not clear as to whether 
investments in nuclear fuel reserves will be permitted 
to accrue an allowance for funds used during con- 
struction (‘‘AFUDC’’) until the development of such re- 
serves has been initiated, or whether such investments 
should be included in rate base until such development 
has been initiated. Because of this uncertainty, the 
GPU System operating companies will seek resolution 
by the regulatory bodies having primary jurisdiction 
over their rates of whether their investment in such re- 
serves should be included in rate base or should bear 
AFUDC accruals during the pre-development period 
and whether AFUDC should be accrued therein during 
the development period. 


The costs of the programs (including the charges at cost 
of Cherry Hill in prosecuting such program) will be al- 
located among Jersey Central, Met-Ed and Penelec in 
proportion to their respective needs for uranium during 
the respective periods to which the various aspects of 
such programs relate. Within 45 days after the end of 
each fiscal quarter, there will be filed quarterly reports 
pursuant to Rule 24 setting forth the expenditures 
made, the allocations thereof among Jersey Central, 
Met-Ed and Penelec and the bases for such allocations. 


As an initial step in the limited exploration program an 
affiliate of GPU has entered into a contract, subject to 
the approval of this Commission, with Teton Explora- 
tion Drilling Company, Inc. (‘‘Teton’’), a subsidiary of 
United Nuclear Corporation (‘‘UNC’’), for exploration 
drilling on selected sites among some 6,800 acres of 
property in the Date Creek area of West Central 
Arizona. Said contract is to be assigned to Cherry Hill. 
Under it Cherry Hill would provide to Teton $300,000 
during 1978 $600,000 during 1979 and $600,000 during 
1980. Teton would match the funds provided by Cherry 
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Hill at the rate of one dollar for each five dollars 


invested by Cherry Hill. Neither Teton nor UNC is 


affiliated with Cherry Hill. Arrangements have also«, 
been made for a second exploration program, involving 
an estimated expenditure of up to $100,000 annually. 
These arrangements involve a joint venture with Sierra 
del Rio Nuclear, Inc. (‘‘SDR’’), a privately owned and 
non-affiliated corporation, to conduct drilling and other 
exploration activities. Under the agreement, Cherry 
Hill would pay SDR a purchase price of $32,800 to 
obtain a lease of the mineral rights on some 301 mining 
claims and the assignment of a state prospecting permit 
covering an aggregate of approximately 6,600 acres in 
an area located within twenty miles of the Date Creek 
area referred to above. In addition Cherry Hill will 
assume obligations for certain drilling and assessment 
work and for mineral royalty payments. The minimum 
annual costs to Cherry Hill for claim and permit 
maintenance activities and royalty payments are 
estimated at $55,000. 


It is stated that as long as Cherry Hill activities are 
confined to the limited exploration program herein set 
forth, it will not (1) have any personnel of its own (but 
will be furnished with personnel services by GPU 
Service Corporation, an affiliate), or (2) own any 
drilling or similar equipment. 


GPU proposes the following method for determining 
the cost of capital to be allowed to it for its advances to 
Cherry Hill: 


Cherry Hill’s capital costs will be computed on the basis 
of hypothetical capital structure corresponding, as 
nearly as may be, to that of GPU System consolidated. 
This imputed capital structure will exclude GPU’s short 
term debt and accumulated deferred income taxes and 
investment tax credits, and will be determined as of the 
last day of the calendar month preceding the date of the 
making such investment or, if such investment is made 
on the last day of a calendar month, then as of that 
date. No cost shall be assigned to the deferred income 
taxes or investment tax credits of Cherry Hill. 


The hypothetical composition of each investment by 
GPU, determined as of the date such investment is 
made, shall remain constant as long as such investment 
is outstanding. The aggregate of such investments so 
allocated shall be deemed to be the capitalization of 
Cherry Hill for purposes of (a) determining the com- 
position of each new investment, and (b) for quarterly 
computation of cost of capital at the rates specified 
below. 


(i) the cost of any GPU funds imputed as 
long term debt shall be equal to the actual 
cost of a bond issue of either Jersey Central, 
Me-Ed or Penelec most recently preceding 
the respective dates of the GPU investments 





in Cherry Hill; provided, however, if the 
most recent bond issue occurred more than 
twelve (12) months prior to the date of 
investment then the cost of long term debt 
shall be the actual cost of the most recent 
bond issue until the date of the next sub- 
sequent bond issue from which date forward 
the cost previously determined shall be com- 
puted to equal the cost of the subsequent 
issue. 


(ii) The cost of any GPU funds imputed as 
preferred stock shall be equal to the actual 
cost of a preferred stock issue of either 
Jersey Central, Met-Ed or Penelec most 
recently preceding the respective dates of 
the GPU investment in Cherry Hill; 
provided, however, if the most recent 
preferred stock issue occurred more than 
twelve (12) months prior to the date of 
investment, then the cost of preferred stock 
shall be the actual cost of the most recent 
preferred stock issue until the date of the 
next subsequent preferred issue from which 
date forward the cost previously determined 
shall be computed to equal the cost of the 
subsequent issue; 


(iii) Thecost of any GPU funds imputed as 
common equity shall be a reasonable rate of 
return not to exceed the rate of return on 
common equity provided under the terms of 
a fully adjudicated wholesale rate proceed- 
ing determination by the Federal Energy 
Regulatory Commission (‘‘FERC’’), in- 
volving Jersey Central, Met-Ed, or Penelec. 
In the absence of a recent FERC decision, 
GPU proposes to use a rate of 13.25%, 
which represents the return ailowed in 
Jersey Central’s most recent retail rate case. 


If Cherry Hill pays or redeems any portion of the GPU 
investment, the investments shall be redeemed in the 
same order that they were made. 


The fees and expenses to be incurred in connection with 
the proposed transactions will be supplied by amend- 
ment. It is stated that consumation of some of the trans- 
actions contemplated by the over-all uranium program 
may require the approval of the Pennsylvania Public 
Utility Commission and/or the Board of Public Utilities 
of the State of New Jersey, but that concerning the 
transactions for which authorization is initially sought, 
as set forth in the second paragraph herein, no state 
commission and no federal commission, other than this 
Commission, has jurisdiction. 


NOTICE IS FURTHER GIVEN that any person may, not 
later than August 21, 1978, request in writing that a 


hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the 
issues of fact or law raised by said application-declara- 
tion, as amended, which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A copy 
of such request should be served personally or by mail 
upon the applicants-declarants at the above-stated ad- 
dresses, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as amended or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 510/July 27, 1978 


The Securities and Exchange Commission has issued 
an order under the Trust Indenture Act of 1939 on appli- 
cation of Panhandle Eastern Pipe Line Company (“the 
Company”) that the trusteeship of The Chase Man- 
hattan Bank under two indentures of the Company is 
not so likely to involve a material conflict of interest as 
to make it necessary to disqualify The Chase Man- 
hattan Bank from acting as trustee. 





SEC DOCKET/405 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10333/July 21, 1978 


in the Matter of 
PIONEER FUND, INC. 
and 


PIONEERING MANAGEMENT CORPORATION 
60 State Street 
Boston, Massachusetts 02109 


(812-4314) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING PRO- 
POSED TRANSACTIONS AND PURSUANT TO 
SECTION 6(c) OF THE ACT EXEMPTING PROPOSED 
ISSUANCE OF SHARES FROM RULE 22c-1 UNDER 
THE ACT 


Pioneer Fund, Inc. (“Pioneer”) registered under the 
Investment Company Act of 1940 (the “Act”) as an 
open-end, diversified management investment com- 
pany, and Pioneering Management Corporation (“Pio- 
neering Management”), the investment adviser of 
Pioneer, filed an application on May 17, 1978, and an 
amendment thereto on June 23, 1978, for an order of 
the Commission (1) pursuant to Section 17(d) of the 
Act and Rule 17d-1 thereunder, permitting Pioneering 
Management to pay for certain expenses of Pioneer in 
connection with a proposed acquisition by Pioneer of 
substantially all the assets of Egret Fund, Inc. 
(“Egret”), registered under the Act as an open-end, 
diversified, management investment company, and (2) 
pursuant to Section 6(c) of the Act exempting from 
Rule 22c-1 under the Act the proposed issuance of 
Pioneer shares at a price computed on the last busi- 
ness day prior to the proposed transaction. 


On June 29, 1978, a notice was issued (Investment 
Company Act Release No. 10299) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information contained in the application, 
that the participation of the Fund in the proposed 
transaction is consistent with the provisions, policies, 
and purposes of the Act and is not on a basis less 
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advantageous than that of other participants. It is 
further found that the granting of the requested 
exemption from Rule 22c-1 is appropriate in the public 
interest and consistent with the protection of investors 
and purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the application to 
permit the proposed transaction be, and hereby is, 
granted, effective forthwith. 


IT |S FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the proposed issuance by Pioneer of its 
shares in exchange for the assets of Egret at a price 
computed on the last business day prior to the pro- 
posed transaction be, and hereby is, exempted from 
the provisions of Rule 22c-1 under the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10334/July 21, 1978 


In the Matter of 
MFS MANAGED MUNICIPAL BOND FUND 


and 


MASSACHUSSETS FINANCIAL SERVICES COMPANY 
200 Berkeley Street 
Boston, Massachusetts 12116 


(812-4299) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c). OF THE ACT FOR AN ORDER 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that MFS Managed Munici- 
pal Bond Trust (the “Trust”), an open-end, diversified, 
management investment company registered under the 
Investmient Company Act of 1940 (the “Act”), and 
Massachusetts Financial Services Company (“Finan- 
cial Services”)(hereinafter the Trust and Financial 
Services are collectively referred to as “Applicants”), 
filed an application on April 27, 1978, and amendments 





thereto on June 1, 1978 and July 20, 1978, pursuant to 
Section 6(c) of the Act for an order of the Commission 
exempting Applicants from the provisions of Section 
22(d) of the Act to the extent necessary to permit unit- 
holders of specified registered unit investment trusts 
to purchase shares of the Trust with distributions to 
the unitholders at a price other than the current public 
offering price described in the Trust’s prospectus. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Applicants represent that the exemption is requested 
to permit unitholders of past and future series of The 
First Trust of Insured Municipal Bonds (hereinafter 
past and future series are collectively referred to as the 
“Funds”) to purchase shares of the Trust at net asset 
value plus a sales charge of 0.4%. Applicants state 
that this purchased price is less than the current public 
offering price described in the Trust’s prospectus. 


Wauterlek & Brown, Inc. (“Wauterlek & Brown”) is the 
sponsor of the Funds, and serves as principal under- 
writer of the units issued by each Fund. Each Fund 
owns an insured portfolio of debt securities issued by 
or on behalf of states, territories, possessions of the 
United States, the District of Columbia, and their 
political subdivisions, agencies, or instrumentalities. 
The interest on the securities of the Funds is exempt 
from federal income tax. 


Applicants state that the Trust is an open-end, diversi- 
fied management investment company which invests 
substantially all of its assets in debt securities issued 
by or on behalf of states, territories and possessions of 
the United States, and the District of Columbia and 
their political subdivisions, agencies, or instrumen- 
talities. The interest on these debt securities is exempt 
from federal income tax. Financial Services serves as 
the principal underwriter for the Trust. Applicants state 
that the public offering price of the shares of the Trust 
is the net asset value next computed after the sale, 
plus a sales charge of 4.75% (as a percentage of 
offering price) when the amount of purchase is less 
than $10,000. Applicants set forth a chart which states 
that at amounts of purchase above $10,000 the sales 
charge as a percentage of offering price is reduced, and 
further reduced as amounts of purchase increase. At 
amounts of purchase of $1,000,000 or more, the sales 
charge as a percentage of offering price is 1.50%. 


Applicants make the following representations with 
regard to the proposed transaction: the Trust proposes 
to permit unitholders of the Funds :to purchase shares 
of the Trust at net asset value plus a 0.4% sales 
charge. All unitholders would be eligible to participate 
in the reinvestment program but would be required to 
reinvest the entire amount of all interest and principal 


distributions from any Fund. A unitholder of an 
outstanding series of the Funds would be notified of 
the existence of the privilege. Disclosure of the privi- 
lege would be made in the prospectus of all future 
series of the Funds. Present and future unitholders 
would be sent a current prospectus of the Trust, 
together ‘vith an authorization form which, if executed 
and returned, would entitle the unitholder to receive, in 
shares of the Trust, distributions of any series desig- 
nated by him from which he is entitled to receive 
distributions. For both outstanding and future series of 
the Funds, the authorization form would state that any 
election to receive distributions from any series of the 
Funds designated by him in shares of the Trust would 
be effective until the unitholder revokes such election 
by written notice to the Trustee of the Funds. Once a 
unitholder of the Funds elects to participate in the re- 
investment program and becomes a shareholder in the 
Trust, he will be entitled to all rights of any shareholder 
of the Trust with regard to his interest. 


Applicants state that the expenses of offering the rein- 
vestment program to unitholders of the Funds will be 
borne by Financial Services. Applicants believe that 
the sales charge of 0.4% would be sufficient to offset 
the expenses of the reinvestment program to Financial 
Services, which company would retain the entire 
charge. 


Applicants represent that the Trust has no minimum 
investment requirement and presently has no power to 
redeem any shareholder’s shares without his consent 
and does not presently contemplate seeking such 
power. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company shall sell any 
redeemable security issued by it except to or through a 
principal underwriter for distribution or at a current 
public offering price described in the prospectus, and, 


-if such class of security is being currently offered to 


the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter, or the issuer, except at a current 
public offering price described in the prospectus. 
Applicants request an order of exemption from the pro- 
visions of Section 22(d) of the Act to permit unit- 
holders. of specified registered unit investment trusts 
to purchase shares of the Trust from distributions of 
interest and principal to the unitholders through their 
investment dealers at net asset value plus a sales 
charge of 0.4%. 


Applicants assert that the purposes of Section 22(d) 
are to prevent sales of investment company securities 
by unauthorized dealers at prices less than those 
offered by authorized distributors, which would hinder 
distribution of the securities, to prevent dilution of 
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existing shareholder equity, and to prevent discrimi- 
nation in favor of insiders. 


In support of their request, Applicants argue that the 
largest portion of a sales charge on shares of the Trust 
is attributable to soliciting the investor and ascer- 
taining his financial requirements. However, Appli- 
cants argue that unitholders of the Funds have already 
ascertained their financial requirements and_ their 
initial investment in municipal bonds has been made. 
Thus, Applicants assert that sales costs are reduced 
and that the consequent savings should be passed on 
to investors. Applicants argue that permitting the unit- 
holders of the Funds to reinvest their Fund distri- 
butions is little different from permitting existing 
shareholders of the Trust to reinvest their distri- 
butions. 


Additionally, Applicants assert that because a subsidi- 
ary of the Bradford National Corporation, Bradford 
Trust Company of New York, is trustee of all but the 
first seven series of the Funds and another subsidiary 
of the same corporation, Bradford Trust Company of 
Boston, is transfer agent for the Trust, the cost of pro- 
cessing the distribution reinvestments will not be 
materially greater than if the unitholders were existing 
Trust shareholders. Applicants submit that Fund 
investors, rather than Financial Services, the under- 
writer, should receive. the benefit of the lower sales 
cost to be attained in the proposed reinvestment pro- 
gram. 


Applicants also assert that the proposed reinvestment 
program will not result in a dilution in the equity of the 
existing shareholders in the Trust because the Trust 
will receive the asset value of the shares sold. Appli- 
cants argue that the Trust and its shareholders will 
benefit from the proposed reinvestment program 
because the program will increase the Trust’s asset 
base. Since Applicants assert that operating expenses 
will not increase concurrently with asset size, the per 
share cost of operations borne by the Trust’s share- 
holders would be reduced. Applicants further assert 
that the program will help assure the Trust of a positive 
cash flow, permitting it to (1) meet redemptions 
without disturbing investments, (2) decrease the 
assets devoted to cash reserves, and (3) gradually build 
up investment positions. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, upon application, conditionally 
or unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, securi- 
ties, or transactions, from any provision of the Act or 
of any rule or regulation under the Act, if and to the 
extent that such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 15, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be addres- 
sed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicants at the 
address stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Cornmission thereafter 
orders a hearing upon request’ or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any posiponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10335/July 25, 1978 


In the Matter of 


INTERNATIONAL LIQUID ASSETS, INC. 
1575 First National Bank Building 
Little Rock, Arkansas 72201 


(811-2616) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


International Liquid Assets, Inc. (“Applicant”), an 
open-end, diversified management investment com- 
pany registered under the Investment Company Act of 
1940 (“Act”), filed an application on May 31, 1977, and 
an amendment thereto on April 14, 1978, pursuant to 
Section 8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined in the Act. 





On June 27, 1978, a notice (Investment Company Act 
Release No. 10293) was issued of the filing of said 
application. The notice gave interested persons an 
. Opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT |S HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of International Liquid 
Assets, Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10336 /July 25, 1978 


In the Matter of 

T. ROWE PRICE ASSOCIATES, INC. 

T. ROWE PRICE GROWTH STOCK FUND, INC. 
ROWE PRICE NEW HORIZONS FUND, INC. 

ROWE PRICE NEW ERA FUND, INC. 

ROWE PRICE NEW INCOME FUND, INC. 

ROWE PRICE PRIME RESERVE FUND, INC. 

ROWE PRICE TAX-FREE INCOME FUND, INC. 
100 East Pratt Street 

Baltimore, Maryland 21202 

(812-4223) 

NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 THERE- 
UNDER FOR AN ORDER PERMITTING CERTAIN PRO- 
POSED TRANSACTIONS. 

NOTICE IS HEREBY GIVEN THAT T. Rowe Price 
Associates, Inc. (“Price Associates”), an investment 


adviser registered under the Investment Advisers Act of 
1940, and T. Rowe Price Growth Stock Fund, Inc., 


Rowe Price New Horizons Fund, Inc., Rowe Price New 
Era Fund, Inc., Rowe Price New Income Fund, Inc., 
Rowe Price Prime Reserve Fund, Inc., and Rowe Price 
Tax-Free Income Fund, Inc. (the “Funds’’), all 
open-end diversified management investment com- 
panies registered under the Investment Company Act 
of 1940 (“Act”), filed an application on November 10, 
1977, and an amendment thereto on June 13, 1978, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder for an order permitting Price Associates 
and the Funds (“Applicants”) to enter into a joint 
arrangement for the payment of premiums for errors 
and omissions insurance covering Applicants and their 
officers, directors and employees for the year 1977, 
and permitting such of them (and any other investment 
company or companies of which Price Associates is 
the investment adviser that may hereafter be registered 
under the Act) as may desire to do so to enter into a 
similar joint arrangement for any subsequent year. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations therein which are summarized below. 


Applicants propose to enter into a joint arrangement 
for the payment of the premium for errors and 
omissions insurance covering Applicants and their 
officers, directors and employees for the year 1977, 
and to allocate such premium between Price Associ- 
ates and the Funds, and then among the individual 
Funds, on the basis recommended by the insurance 
underwriter as set forth in the application, and 
summarized below. 


Applicants also propose to enter into similar 
arrangements for subsequent years among such of 
them (and any other investment company or 
companies of which Price Associates is the investment 
adviser that may hereafter be registered under the Act) 
as may indicate a desire to do so by an affirmative vote 
of the directors, including an affirmative vote by a 
majority of those directors who are not interested 
persons of Price Associates. In each case, the 
directors will be asked to consider the advice of the 
insurance carrier, whether any Fund’s participation is 
on a basis less advantageous than the other partici- 
pants, whether the allocation of premium is both fair 
and equitable, and whether the portion of the total 
premiums payable by the Fund is relatively small in 
relation to its total net assets. 


The application states that Price Associates has pur- 
chased errors and omissions insurance covering Price 
Associates, its officers, directors and employees as 
well as the Funds and their officers and directors, 
since 1967. At all times the entire cost of the policy has 
been borne by Price Associates, although it is not obli- 
gated to provide such insurance under the terms of its 
investment advisory agreements with the Funds. The 
current limits of liability are $10,000,000 for each and 
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every claim in excess of the deductible of $50,000. The 
premium paid for such coverage for 1977 was $155,300. 


The application states that at the beginning of 1977, 
Price Associates asked the Funds to consider bearing 
an allocated portion of the total premium cost. The 
Boards of Directors of the Funds discussed this matter 
at a joint meeting on February 25, 1977. At the meeting, 
the directors were presented with a letter from the 
insurance underwriter setting forth a recommended 
allocation between Price Associates and the Funds, and 
a recommended allocation among the Funds them- 
selves. Price Associates also advised the directors that 
to Price Associate’s knowledge the policy under dis- 
cussion was only written by one insurance carrier. After 
reviewing the policy, the Boards of Directors voted to 
assume the allocated portion of the total premium cost 
recommended by the insurance underwriter subject to 
confirmation of Counsel that the proposed arrange- 
ments were permissible under the Act. Price Associates 
received a bill for the joint errors and omissions 
insurance policy in March, 1977, and made payment 
April 6, 1977. 


Section 17(d) of the Act provides, in pertinent part, that 
it shat! be unlawfu! for any affiliated person of a 
registered investment comany, or any affiliated person 
of such a person, acting as principal to effect any 
transaction in which such registered company is a joint 
or a joint and several participant with such person or 
affiliated person, in contravention of such rules and 
regulations as the Commission may prescribe for the 
purpose of limiting or preventing participation by such 
registered company on a basis different from or less 
advantageous than that of such other participant. Rule 
17d-1 provides, in pertinent part, that no affiliated 
person for any registered investment company, and no 
affiliated person of such a person acting as principal 
shall participate in, or effect any transaction in 
connection with, any joint enterprise or other 
arrangement in which any such registered investment 
company is a participant unless an application 
regarding such joint enterprise or arrangement has 
been filed with the Commission and has been granted 
by an order prior to adoption. Rule 17d-1 also provides 
that in passing on such application the Commission 
will consider whether the participation of such 
registered comipany in such joint enterprise is 
consistent with the provisions, policies and purposes 
of the Act and the extent to which such participation is 
on a basis different from or less advantageous than 
that of other participants. 


Applicants assert that the participation of the Funds in 
the joint errors and omissions policy according to the 
proposed allocation is fair and equitable and that no 
Fund’s participation is on a basis less advantageous 
than that of the other participants. In support of this 
assertion, Applicants state that as of October 18, 1977, 
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the maximum amount of insurance that would be 
available if separate policies were purchased would be. 
$5 million at a cost of $135,000 to Price Associates and. 
$75,000 to the Funds. Coverage under the joint policy — 
for 1977 is $10 million at an aggregate cost of $155,300. 
The resultant savings will be allocated between Price 
Associates and the Funds on the same ratio as the 
premiums that.would be charged on separate policies. 
The resulting 26% saving in each case, amounts to 
$35,000 for Price Associates and $20,000 for the 
Funds. The insurance carrier recommended that the 
premium be allocated among the Funds on the basis of 
aggregate net asset values. 


Applicants represent that the arrangement benefits the 
Funds since it provides coverage for liability and 
expenses that-the-funde ceuld incur in the event a 
shareholder sued a Pulhd‘atd the Fund, for whatever 
reason, was unable to recover against the Adviser for 
the adviser’s. offipers:and directors. Appticants further 
represent that’a Fund’s coverage under the errors and 
omissions policy tas fhe incidental benefit of not 
requiring a Fund to establish a contingency reserve 
based upon a shareholder’s.claim. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not tater than August 18, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the -matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the isaues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said-date.uniess the Commission thereafter 
orders a hearing upon request-or upon the Commission 
own motion. .Pen : hearing, or advice 
, will receive any 

miatier including the 

@any postponements 


For the Colunasiie agi ivoion of Investment 
Management, matt Spe, prmiecamalln 


BA. Fitzsimmons 








INVESTMENT COMPANY ACT OF 1940 
. Release No. 10337 /July 25, 1978 


In the Matter of 


NATIONAL CORPORATE TRUST, FIRST SERIES AND 
PREFERRED STOCK SERIES AND SIMILAR AND 
SUBSEQUENT SERIES 

c/o Thomson McKinnon Securities Inc. 

One New York Plaza 

New York, New York 10004 


(812-4312) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER GRANTING 
EXEMPTION FROM SECTIONS 14(a) AND 22(d) OF 
THE ACT AND RULES 19b-1 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that National Corporate 
Trust, First Series and Preferred Stock Series and 
Similar and Subsequent Series (“Applicant”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (“Act”), filed an application on 
May 17, 1978, pursuant to Section 6(c) of the Act for 
exemption from the provisions of Sections 14(a) and 
22(d) of the Act and Rules 19b-1 and 22c-1 under the 
Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


The Applicant is composed of unit investment trusts 
which will be organized under the laws of the 
Commonwealth of Massachusetts as set forth below. 
Thomson McKinnon Securities Inc. and Piper, Jaffray 
& Hopwood Incorporated presently act as Sponsors of 
the Applicant. The public sale of the fractional 
undivided interests in such trusts (the “Units”) may be 
made through the Sponsors as sole underwriters or 
through an underwriting account. 


Each Series of the Applicant will be governed by a trust 
agreement for that Series (hereinafter called the “Trust 
Agreement”) to be entered within six months of the 
filing of the Series with the Securities and Exchange 
Commission under which the Sponsors (or any 
succeeding sponsor or sponsors) will act as such, 
United States Trust Company of New York will act as 
Trustee, State Street Bank and Trust Company 
(Boston, Massachusetts) will act as co-Trustee, and 
Interactive Data Services, Inc. will act as Evaluator. In 
the case of subsequent Series and subject to 
compliance with the applicable provisions of the Trust 
Agreements relating thereto, other firms may act as 
Sponsor or Sponsors in addition to or in substitution 
for the Sponsors listed above. The public sale of the 
Units may be accomplished through the Sponsors as 
sole underwriters or through an underwriting account, 


which shall include other investment banking firms (all! 
such firms are sometimes hereinafter collectively 
called the “Sponsors”). The Sponsors listed above 
have agreed that if none of the Sponsors listed above 
would remain a Sponsor as a result of any such 
proposed substitution, the Sponsors shall, as a 
condition to such substitution, cause to be filed a new 
Registration Statement under the Act concerning the 
Applicant. Also, in future Series a different bank may 
act as co-Trustee or as Trustee and a different 
evaluating firm may act as Evaluator. The Trust 
Agreement for each Series will contain terms and 
conditions of trust common to all Series. 


Pursuant to the Trust Agreement, the Sponsors will 
deposit with the Trustee not less than $3,000,000 
principal amount of long-term taxable debt 
obligations, including contracts and funds (repre- 
sented by cash, cash equivalents and/or an irrevocable 
letter of credit issued by a major commercial bank) for 
the purchase of such obligations (hereinafter called the 
“Securities”), which the Sponsors shall have 
accumulated for such purpose. The Securities will be 
deposited into one or more trusts created under the 
Trust Agreement (such trust or trusts being hereinafter 
called the “Trusts”), units of beneficial interest of 
which Trusts will be offered to the public. After such 
deposit, the Trustee will deliver to the Sponsors 
registered certificates for Units (at the rate of 
approximately one Unit for each $1,000 principal 
amount or par or liquidation value of the Securities 
deposited) representing the entire ownership of the 
Series and which will be allocated among the Trusts in 
proportion to the aggregate principal amount of Secu- 
rities in each. Following the deposit, an amendment 
which forms the basis for the final prospectus relating 
to the Series will be filed with the Commission. 


Following the declaration of effectiveness of that 
Series registration statement under the Securities Act 
of 1933 and clearance by the securities authorities of 
the various states, the Units will then be offered for 
sale to the public by the Sponsors separately through a 
final prospectus at the public offering prices set forth 
therein plus the sales charges specified and subject to 
the granting of the appropriate exemption under 
Section 22(d) of the Act as set forth below, in some 
cases may be offered as Combined Units, at the public 
offering prices and sales charges as specified in the 
Prospectus. The sales charges may vary in the case of 
subsequent Series which may or may not be offered in 
conjunction with the securities of other investment 
companies. The public offering prices are based upon 
the aggregate offering side evaluation of the underlying 
Securities in the Trust portfolio, plus a sales charge. 
Aggregate offering side evaluation of the Securities is 
to be determined by the Evaluator on each business 
day during the initial public offering period and on the 
last business day of each week upon completion of the 
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initial public offering as of the Evaluation Time (the 
“Evaluation Time’) set forth in the Prospectus for each 
Series (in the case of the First Series, 4:00 P.M., New 
York time), effective for all sales made during the 
preceding 24 hours or the following week, respectively. 


Combined Units (composed of equal portions of Units 
from each Trust) will be offered during the initial 
offering period at a Combined Units Public Offering 
Price which is computed by adding to the sum of the 
per Unit offering side evaluation of the Securities in the 
portfolios of each Trust a sales charge which is slightly 
less than the average of the sales charges applicable to 
the Units of the Trusts if purchased separately. 
Combined Units will not be offered beyond the initial 
offering period. 


Applicant represents that the Securities will not be 
pledged or be in any other way subjected to any debt by 
the Applicant at any time after the Securities are 
deposited with the Trustee. The Sponsors will 
accumulate the Securities for the purpose of deposit in 
the Applicant’s First Series and a similar procedure of 
accumulating the Securities will be followed for each 
future Series. Information concerning each issue of 
Securities of which the portfolio of a Series consists 
will be set forth in the Prospectus for such Series. The 
Securities to be deposited in the First Series will be 
long-term debt obligations, issued primarily by 
corporations but may also include issues of foreign 
obligors. Some of the Securities to be deposited may 
have been acquired in private placements. It is possible 
that subsequent Series may contain Securities of other 
maturities and may contain preferred stocks. Any 
Series which is comprised of more than one Trust may 
contain a Trust comprised of debt obligations and a 
Trust comprised of preferred stocks. Series will be 
selected on the basis of (i) the quality of the Securities 
and the existence of an A or better rating by either 
Standard & Poor’s Corporation or by Moody’s Investors 
Service, Inc., (ii) the prices and yields of such 
securities relative to other comparable securities, and 
(iii) the diversification of the Portfolio. For subsequent 
Series, the Securities for the Portfolios may be 
selected on different bases. 


The Sponsors may direct the Trustee to dispose of 
Securities upon default in payment of principal or 


interest, institution of certain legal proceedings, 
default in payment of principal or interest on other 
securities of the same issuer, or decline in prices or the 
occurrence of other market or credit factors that in the 
opinion of the Sponsors would make the retention of 
such Securities in the Series detrimental to the interest 
of the Unit holders, or if the disposition of such 
Securities is desirable in order to maintain the qualif- 
cation of the Series under the Federal Internal Revenue 
Code. The proceeds of any such dispositions may be 


412/SEC DOCKET 


distributed to Unit holders or may be reinvested in ac- 
cordance with the provisions of the Trust Agreement. « ” 


The First Series presently makes no provision for rein- - 
vestment of distributions. It is possible that some or all 
future Series may make reinvestment provisions. With 
each distribution, the Trustee furnishes Unit holders a 
statement of the amount of interest and the amount of 
other receipts, if any, which are being distributed. 
Within a reasonable period after the end of each 
calendar year the Trustee will furnish to each person 
who at any time during the calendar year was a Unit 
Holder of record a statement, in reasonable detail, (i) 
summarizing transactions for such year in the Income, 
Principal and Reserve Accounts, (ii) identifying 
Securities sold and purchased during the listing those 
held at the end of such year, (iii) stating the 
Redemption Value per Unit based upon the 
computation thereof made on the 31st day of December 
of such year and (iv) specifying the amounts 
distributed during the year from the Income and 
Principal Accounts. 


Each Unit for a particular Trust will represent a 
fractional undivided interest in that Trust and will be 
redeemable. The numerator of the fractional interest 
represented will be 1; the denominator, the number of 
Units then in the particular Trust. In the event that any 
Units are redeemed, the denominator of the fraction 
will be reduced and the fractional undivided interest 
represented by each Unit increased. Units wili remain 
outstanding until redeemed or until the termination of 
the Trust Agreement. The Trust Agreement may be 
terminated with respect to any Trust by agreement of a 
specified percentage (not less than 66-2/3% of the 
Unit holders of such Trust), or, in the event that the 
value of the Securities falls below an amount specified 
for such Trust, either upon direction of the Sponsors to 
the Trustee or by the Trustee without such direction, 
respectively. There is no provision in the Trust 
Agreement for the issuance of any Units after the initial © 
offering of Units and such activity will not take place 
(except to the extent that the secondary trading by the 
Sponsors in the Units is deemed the issuance of Units 
under the Securities Act of 1933). 


While the Sponsors are not obligated to do so, it is 
their present intention to maintain a market for Units of 
each Series of the Applicant and continuously to offer 
to purchase Units at prices based upon the aggregate 
offering price of the underlying Securities. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that no 
registered investment company and no principal 
underwriter for such a company shall make a public 
offering of securities of which such company is the 





issuer unless (1) the company has a net worth of at least 
$100,000; (2) at the time of a previous public offering it 
had a net worth of $100,000; or (3) provision is made that 
a net worth of $100,000 will be obtained from not more 
than twenty-five responsible persons within ninety 
days, or the entire proceeds received, including sales 
charge, will be refunded. 


Applicant asserts that Section 14(a) of the Act is 
intended to limit the formation of undercapitalized 
investment companies. Applicant states that it is 
intended that each Series, at the date of deposit and 
before any Unit is offered to the public, will have a net 
worth far in excess of $100,000, that the Sponsors 
intend to sell all Units to the public at offering prices 
disclosed in the prospectus for such Series, that is 
intended that a secondary market for the Units be 
maintained, and that interest rates and other applicable 
information concerning the underlying Securities will 
be disclosed in the Prospectus. 


The Sponsors have agreed to the requested exemption 
being subject to the condition that they will refund, on 
demand and without deduction, all sales charges paid 
by purchasers of Units in the initial public offering of 
any Trust of any Series if, within 90 days from the time 
that the Registration Statement relating to such Series 
becomes effective, either (i) the net worth of such Trust 
will be reduced to less than $100,000 or (ii) such Trust 
or Series shall have been terminated. The Sponsors 
have further agreed to instruct the Trustee on the date 
of deposit of each Series that in the event that 
redemption by the Sponsors of Units constituting a 
part of the unsold Units of a Series shall result in any 
trust having a net worth or less than $500,000, the 
Trustee shall terminate such Trust in the manner 
provided in the Trust Agreement and distribute any 
Securities or other assets deposited with the Trustee in 
connection with such Series pursuant to the Trust 
Agreement as provided therein. 


Section 22(d) 


Section 22(d), in pertinent part, prohibits registered 
investment companies, underwriters and dealers from 
selling redeemable securities other than at a current 
public offering price described in the prospectus. The 
Applicant seeks an exemption from the provisions of 
Section 22(d) to the extent that the offering price for 
Combined Units of Units of the Trusts of a Series 
during the initial offering period as described above 
and in the prospectus may be in conflict with such 
section. 


The Applicant asserts that the reduction in net sales 
charge applicable to the purchaser of Combined Units 
which results in a savings to such purchaser over the 
cost of such Units purchased separately, is fully 


disclosed and available to all purchases of Units during 
the initial offering period, and represents sound 
practice on the part of the Sponsors. The Applicant 
represents that the granting of the aforesaid exemption 
is necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Rule 19b-1 


Rule 19b-1(a) provides, in part, that no registered in- 
vestment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall make more than one distribution of 
long-term capital gains in any one taxable year of such 
investment company. Paragraph (b) of Rule 19b-1 
provides that a unit investment trust may distribute 
capital gain dividends received from a “regulated 
investment company” within a reasonable time after 
receipt. 


Applicant states that distributions of principal and 
interest to Unit holders of the Applicant are to be made 
monthly. Distributions of principal constituting capital 
gains to Unit holders may arise in three instances: (1) if 
an issuer calls or redeems a security held in the 
portfolio, the sums received will be distributed to Unit 
holders on the next distribution date; (2) if Units are 
redeemed by the Trustee and securities from the 
portfolio are sold to provide the funds necessary for 
such redemption each Unit holder will receive his pro 
rata portion of the proceeds from the securities sold; 
and (3) if securities are disposed of in order to maintain 
the qualification of such Series as a regulated invest- 
ment company under the Internal Revenue Code. In 
such instances, a Unit holder may receive in his 
distribution funds which constitute capital gains 
because the value of the Securities redeemed or sold 
may have increased since the date of initial deposit. 


Applicant states that the dangers against which Rule 
19b-1 is intended to guard will not exist in connection 
with any Series of Applicant, because neither Appli- 
cant nor the Sponsors has control over the events 
which could trigger capital gains. Applicant seeks to 
make a combined distribution of principal, including 
capital gains, and interest each month, and states that 
any capital gains in such distribution will be clearly 
indicated as such in accompanying reports to Unit 
holders. Applicant states that the purpose behind para- 
graph (b) of Fule 19b-1 is to avoid forcing unit invest- 
ment trusts to accumulate valid distributions received 
throughout the year and distribute them only at year 
end. Applicant further alleges that its situation places 
it squarely within the purpose of such provision. In 
order to comply with the literal requirements of the 
Rule, however, Applicant would be forced to hold 
moneys which would constitute capital gains upon 
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distribution until the end of its taxable year. Applicant 
contends that such a practice would clearly be to the 
detriment of the Unit holders. 


Rule 22c-1 


Rule 22c-1 provides, in part, that redeemable securities 
of registered investment companies may be sold, 
redeemed, or repurchased at a price based on the 
current net asset value (computed on each day during 
which the New York Stock Exchange is open for trading 
not less frequently than once daily as of the time of the 
close of trading on such Exchange) which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Applicant states that the Rule has two purposes: (1) to 
eliminate or to reduce any dilution of the value of out- 
standing redeemable securities of registered invest- 
ment companies which would occur through the 
redemption or repurchase of such securities at a price 
above their net asset value or the sale of such securi- 
ties at a price based on a previously established net 
asset value which would permit a potential investor to 
take advantage of an upswing in the market and the 
accompanying increase in the net asset value of the 
securities; and (2) to minimize speculative trading 
practices in the securities of registered investment 
companies. 


Applicant represents that the Sponsors, while not obli- 
gated to do so, intend to maintain a market for the 
Units and continuously to offer to purchase Units, at 
prices in excess of redemption prices. For purposes of 
the secondary market transactions, an evaluation will 
only be made once a week. As regards both repurchase 
from Unit holders and resales in the secondary market, 
the Sponsors have undertaken to adopt a procedure 
whereby the Evaluator, without a formal evaluation, 
will provide estimated evaluations on trading days. 
Applicant states that these estimated evaluations will 
be used in two ways. In the case of a repurchase from 
Unit holders, if the Evaluator cannot state that the bid 
side evaluation is not higher than or equal to the 
previous Friday’s offering side evaluation, the 
Sponsors will order a full evaluation. In the case of 
resales in the secondary market, if the Evaluator can- 
not state that the previous Friday’s price is no more 
than $5.00 on a unity representing $1,000.00 face 
amount of underlying securities greater than the 
current offering price, a full evaluation will be ordered 
before the secondary market transaction is completed. 


Applicant asserts that the sale and repurchase of Units 
of the Applicant in the secondary market cannot dilute 
the value of outstanding securities. Such sales and re- 
purchases will be made only by the Sponsors and not 
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the Trustee and in no way involve the assets of any 
Trust. Applicant also asserts that public Unit holders «> 
benefit from the Sponsors’ pricing procedure in the 
secondary market, because they receive a normally 
higher repurchase price for their units without the cost 
burden of daily evaluation of the Unit redemption price. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provisions of the Act or of any rule or regu- 
lation under the Act, if and to the extent such exemp- 
tion is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or 'aw pro- 
posed to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such re- 
quest shall be served personally or by mail upon Appli- 
cant(s) at the address(es) stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Cnammission’s own motion. Persons who request a 

aring, or advice as to whether a hearing is ordered, 

» receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10338/July 25, 1978 


In the Matter of 





CALIFORNIA MUTUAL FUND 
530 B Street, Suite 1635 
San Diego, California 92101 


(811-1386) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


California Mutual Fund (‘Applicant’), an open-end 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on February 24, 1978, pur- 
suant to Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased to be 
an investment company as defined in the Act. 


On June 27, 1978, a notice (Investment Company Act 
Release No. 10292) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT iS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of California Mutual Fund 
shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10339/July 25, 1978 


In the Matter of 

METROPOLITAN LIFE INSURANCE COMPANY 

and 

METROPOLITAN VARIABLE ACCOUNT B OF 
METROPOLITAN LIFE INSURANCE COMPANY 

1 Madison Avenue 


New York, NY 10010 


(812-4326) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT TO EXEMPT A PRO- 
POSED TRANSACTION FROM SECTION 17(a) OF THE 
ACT AND PURSUANT TO SECTION 6(c) OF THE ACT 
FOR EXEMPTION FROM SECTIONS 22(d) AND 
27(a)(3) OF THE ACT 


NOTICE IS HEREBY GIVEN that Metropolitan Life 
Insurance Company (“Metropolitan”), a New York 
mutual life insurance company, and Metropolitan Vari- 
able Account B of Metropolitan Life Insurance 
Company (“Account B”), a separate account of Metro- 
politan registered as an open-end management invest- 
ment company under the Investment Company Act of 
1940 (“Act”), hereinafter collectively referred to as 
“Applicants”, filed an application on June 10, 1978, 
and an amendment thereto on July 14, 1978, for an 
order pursuant to Section 17(b) of the Act exempting a 
proposed transaction from the provisions of Section 
17(a) of the Act and for an order pursuant to Section 
6(c) granting exemption from the provisions of 
Sections 22(d) and 27(a)(3) of the Act. Al! interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
therein which are summarized below. 

Metropolitan has another separate account, Metro- 
politan Variable Account A of Metropolitan Life 
Insurance Company (‘Account A”), which funds 
certain variable annuity contracts, the “Account A con- 
tracts”, which are designed solely to provide retirement 
payments under pension and profit-sharing plans 
which meet the requirements of Section 401 or Section 
403(a) of the Internal Revenue Code of 1954, as 
amended, (“Code”). Accordingly, pursuant to the 
exemption provided by Section 3(c)(11) of the Act, 
Account A is not registered as an investment company. 
Account A contracts are offered pursuant to a regis- 
tration statement filed under the Securities Act of 1933 
by Metropolitan as registrant. Since March 1, 1978, 
Metropolitan has discontinued the sale of Account A 
contracts to new purchasers, but continues to accept 
payments under existing Account A contracts. 


Metropolitan established Account B on December 16, 
1969, pursuant to New York Insurance Law. Account B 
is a registered open-end diversified management 
investment company. Metropolitan allocates to 
Account B purchase payments, after certain 
deductions, received under two forms of individual 
variable annuity contracts (the “Account B contracts”). 
That form of Account B contract entitled Variable 
Annuity Contract is designed: (i) to provide retirement 
payments to employees of public school systems and 
certain other tax-exempt organizations under annuity 
purchase arrangements meeting the requirements of 
Section 403(b) of the Code and (ii) when purchased for 
use under Section 408 of the Code, to provide retire- 
ment benefits for working persons who are not active 
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participants under other tax-favored retirement pro- 
grams. Since March 1, 1978, Metropolitan dis- 
continued the sale of Variable Annuity Contracts to 
new purchasers, although outstanding Variable 
Annuity Contracts issued prior to March 1, 1978, 
continue to be funded by Account B, under which pur- 
chase payments may continue to be made. That form 
of Account B, under which purchase payments may 
continue to be made. That form of Account B contract 
entitled Variable Retirement Annuity Contract has been 
offered for sale since March 1, 1978, and is designed 
for the same market as the Account A contracts, i.e., to 
provide retirement payments under specified qualified 
pension and profit sharing plans, as well as for the 
same markets as the Variable Annuity Contracts. 


In order to effect economies and to simplify the admin- 
istration of individual variable annuity contracts sold 
by Metropolitan in connection with tax-qualified 
pension and profit sharing plans, which are now 
funded by two different separate accounts, Metro- 
politan proposes to transfer all assets in Account A to 
Account B. Such transfer is permitted by the Account 
A contracts and by the Account B contracts and is 
authorized under New York Insurance Law, if permitted 
by the Superintendent of Insurance. 


The transfer of assets from Account A to Account B 
will be effected at net asset value and no charge of any 
kind will be imposed, nor will any expense be attri- 
buted to Account A or Account B or any contract 
funded by either Account. The transfer is not 
considered by Metropolitan to involve a sale of assets 
and in the opinion of Metropolitan’s counsel such 
assets will not acquire a new cost basis nor will a tax- 
able event occur as a result of such transfer of assets. 


At the time of the transfer of assets from Account A to 
Account B, the dollar value of each Account A contract 
in the accumulation stage will be determined and the 
number of Account B Accumulation Units which are 
equivalent to that same dollar value will be credited to 
each Account A contract. For those Account A 
contracts in the annuity payment stage, the individual 
contract will be credited with the number of Account B 
Annuity Units that would produce the same monthly 
payments as the Account A Annuity Units if both pay- 
ments were calculated at the time of transfer. 


Section 17 


Section 17(a) of the Act prohibits, inter alia, any affili- 
ated person of or principal underwriter for a registered 
investment company acting as principal, from 
knowingly selling any security or other property to 
such registered investment company. The proposed 
transfer might be viewed as being prohibited by Sec- 
tion 17(a), if it were considered to be a sale by Metro- 
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politan (the principal underwriter for and an affiliated 
person of Account B) of securities held in Account A to 
Account B, a registered investment company. Sectio 
17(b) of the Act provides that the Commission, upon 
application, may exempt a proposed transaction from 
the provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including 
the consideration to be paid and received are reason- 
able and fair and do not involve overreaching on the 
part of any person concerned and the proposed trans- 
action is consistent with the policy of each registered 
investment company concerned and with the general 
purposes of the Act. 


Applicants assert that the transfer does not involve a 
sale of assets within the meaning of Section 17(a), but 
if the transfer is considered within the purview of 
Section 17(a) the terms of the transaction do meet the 
standards of Section 17(b) of the Act for exempting 
such transaction. The contractual rights of each 
Account A contractowner will remain unaffected by the 
transfer. The proposed transfer would not affect the 
operation or objectives of Account B, the registered 
investment company concerned, in that Account B is 
presently being used to fund contracts used for the 
same purposes as the Account A contracts. In 
addition, the general purposes of the Act will be 
furthered in that one of the effects of the transfer will 
be to afford owners of Account A contracts the pro- 
tection of the Act. 


Section 22(d) 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment companu or principal under- 
writer thereof shall sell any redeemable security issued 
by it to any person except at a current offering price, 
including sales charges described in the prospectus. If 
the proposed transfer of assets is considered to involve 
a sale, it could be viewed as requiring an exemption 
from Section 22(d) since the sales charge normally 
imposed on the purchase of Account B contracts is not 
proposed to be levied on Account A contractowners. 
Applicants request an exemption from Section 22(d) to 
permit the proposed transfer as detailed above without 
imposing any sales charge. 


Applicants assert that no unfair discrimination would 
result from the elimination of sales charges under the 
foregoing circumstances. In all instances a sales 
charge will have been previously deducted from the 
Account A contracts that is equal to the sales charge 
that would have been deducted at that time from the 
Account B contracts if they had been purchased 
instead. Applicants assert that any additional charges 
would be unfair and to the detriment of Account A con- 
tract owners. 





Section 27(a)(3) 


Section 27(a)(3) of the Act provides that no registered 
investment company issuing periodic payment plan 
certificates and no depositor of or underwriter for such 
company, may sell any such certificate if the amount of 
sales load deducted from any one of the first twelve 
monthly payments exceeds proportionately the amount 
deducted from any other subsequent payment. Rule 
27a-2 provides an exemption from the prohibitions of 
Section 27(a)(3) to a registered separate account pro- 
vided the amount of sales load deducted from any 
payment during the contract period does not exceed 
the proportionate amount deducted from any prior pay- 
ment during the contract period. Also, while Rule 27a-2 
eliminates the requirement that the sales load rate be 
uniform, the Rule prohibits an increase in the level of 
deduction during the term of the contract. 


Applicants state that pursuant to the terms of the pro- 
posed transfer, no charges of any kind will be imposed 
against the Account A contracts at the time of transfer 
to Account B. However, all subsequent purchase pay- 
ments made under these contracts to Account B will be 
subject to the appropriate sales charge stated in the 
contract. This could be viewed as a violation of Section 
27(a)(3), if the proposed transfer is considered a sale, 
since the sales charge deducted from other payments 
within the first twelve months after the transfer will 
exceed the first sales charge and therefore the sales 
deduction schedule will not conform with the unifor- 
mity of deduction provisions of Section 27(a)(3). In 
addition, since all payments subsequent to the 
proposed transfer will be subject to a sales charge, 
Rule 27a-2 may not be considered to be available to 
give relief from the provisions of Section 27(a)(3). 


Applicants assert that the heretofore described transfer 
of assets should be permitted without imposition of a 
sales charge against the Account A contracts, 
although future payments under the Account A con- 
tracts will be subject to a sales charge. Applicants 
assert that this type of transaction does not involve a 
front-end load arrangement and therefore cannot lead 
to the abuses intended to be curbed by Section 
27(a)(3). Further, since the effectuation of the transfer 
without sales load is beneficial to Account A contract- 
owners and does not harm Account B contractowners, 
sufficient grounds exist for the Commission to grant 
the necessary exemption and Applicants request it. 


Section 6(c) 


Section 6(c) authorizes the Commission to exempt any 
person, security or transaction or any class or classes 
of persons, securities, or transactions, from the pro- 
visions of the Act and Rules promulgated thereunder if 
and to the extent that such exemption is necessary or 


/ 


appropriate in the public interest and consistent with 
the protection of investors and the purpose fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 17, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law pro- 
posed to be controverted, or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such communication should be addres- 
sed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicants, at the 
address stated above. Proof of such service (by affi- 
davit, or in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
Request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following August 17, 1978, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notice or order issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10340/July 26, 1978 


In the Matter of 

HIGHLAND CAPITAL CORPORATION 
635 Madison Avenue 

New York, New York 10022 

and 

VITT MEDIA INTERNATIONAL, INC. 
437 Madison Avenue 

New York, New York 10022 
(812-4267) 
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ORDER EXEMPTING A PROPOSED TRANSACTION 
FROM THE PROVISIONS OF SECTION 17(a) OF THE 
ACT PURSUANT TO SECTION 17(b) OF THE ACT. 


On June 30, 1978, a notice was issued (Investment 
Company Act Release No. 10304) of an application 
filed on January 27, 1978, and an amendment thereto 
on May 31, 1978, by Highland Capital Corporation 
(“Highland”), a non-diversified, closed-end, manage- 
ment investment company, registered under the 
Investment Company Act of 1940 (“Act”}, and Vitt 
Media International, Inc. (“VMI”), a Delaware Corpor- 
ation, pursuant to Section 17(b) of the Act, for an order 
of the Commission exempting from the provisions of 
Section 17(a) of the Act the proposed sale by Highland 
and the purchase by VMI of 200,000 shares of VMI 
common stock owned by Highland for $400,000, or two 
dollars per share. 


The notice gave interested persons an opportunity to 
request a hearing, and stated than an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found, on the 
basis of the information stated in the application, that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed sale is 
consistent with the policy of Highland and with the 
general purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed sale by Highland and the purchase 
by VMI of 200,000 shares of VMI common stock be, and 
hereby is, exempted from the provisions of Section 
17(a) of the Act, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10341/July 26, 1978 


In the Matter of 

SYSTEMS VENTURE CAPITAL, INC. 
Suite 858 Barnett Bank Building 
Tallahassee, Florida 32301 
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(811-2797) 


ORDER PURSUANT TO SECTION 8(f) OF THE AC 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Systems Venture Capital, Inc. (“Systems”), a closed- 
end, non-diversified, management investment com- 
pany registered under the investment Company Act of 
1940 (“Act”), filed an application on March 27, 1978, 
and an amendment thereto on June 26, 1978, pursuant 
to Section 8(f) of the Act, for an order of the 
Commission declaring that Systems has ceased to be 
an investment company as defined in the Act. 


On June 30, 1978, a notice (Investment Company Act 
Release No. 10305) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that 
Systems has ceased to be an investment company. 
Accordingly, 


IT iS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Systems shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 634/July 21, 1978 


In the Matter of 

POTOMAC INVESTMENT ADVISORS, LTD., ET AL. 
The Securities and Exchange Commission has ordered 
public administrative proceedings under the Invest- 


ment Advisers Act of 1940 (“Advisers Act”) against 
Potomac Investment Advisors, Ltd. (“Potomac”), an 





investment adviser registered with the Commission 
with its principal place of business in McLean, 
Virginia; Willard John Miller (“W. Miller’) of McLean, 

irginia, who is. president, treasurer, director and 
approximately 50% shareholder of Potomac; and John 
Scott Miller (“S. Miller’), who is vice-president, secre- 
tary and director of Potomac. The proceedings are 
based upon allegations that Potomac and W. Miller 
violated the anti-fraud provisions of the federal 
securities laws, and that Potomac, W. Miller, and S. 
Miller violated the books and records provisions of the 
federal securities laws. 


The Order for Proceedings alleges that from January 
1974 to the present, Potomac and W. Miller 
commingled funds of W. Miller and of various indi- 
viduals who were not Potomac clients with funds of 
Potomac advisory clients which were maintained by 
Potomac within a special checking account (“Special 
Account”). During this same period of time, without 
the knowledge or consent of the Potomac advisory 
clients, W. Miller converted from the Special Account 
for his own use and purpose funds belonging to the 
Potomac advisory clients such that as of March 31, 
1978, he had converted sums aggregating approxi- 
mately $135,000. In addition, from on or around June 
1974 to the present, Potomac and W. Miller, without 
the knowledge or consent of the Potomac clients, 
allowed various Potomac clients to make withdrawals 
from the Special Account that were in excess of their 
deposits to the Special Account, thereby using the 
other clients’ monies. As a result of this course of 
conduct, approximately 40 Potomac clients overdrew 
approximately $48,940 from the Special Account as of 
March 31, 1978. 


Neither Potomac nor W. Miller disclosed at any time to 
the Potomac advisory clients either that (1) W. Miller 
converted the Potomac clients’ funds from the Special 
Account, (2) Potomac and W. Miller allowed various 
Potomac clients to use the funds belonging to other 
Potomac clients, or (3) W. Miller and Potomac com- 
mingled funds belonging to the Potomac clients with 
those belonging to themselves and to individuals who 
were not Potomac advisory clients. 


The Order for Proceedings also alleges that Potomac 
and W. Miller did not retain an independent public 
accountant to verify the clients’ funds and securities 
during 1976 and 1977 and that Potomac, W. Miller and 
S. Miller, who was the bookkeeper for Potomac, did 
not make and keep true, accurate and current all of the 
books and records which the federal securities laws 
require registered investment advisers to maintain. In 
addition, the proceedings also are based upon alle- 
gations that on May 10, 1978, Potomac and W. Miller 
were permanently enjoined from violations of the anti- 
fraud provisions of the federal securities laws, and 
Potomac, W. Miller and S. Miller were permanently 


enjoined from violations of the books and records pro- 
visions of the federal securities laws. 








LITIGATION 





Litigation Release No. 8468/July 21, 1978 


SEC v. PETER J. BONASTIA, ET AL. 
Civil Action No. 78-496 (D.N.J. 1978) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, and Thomas H. Monahan, Assistant 
Administrator of the Philadelphia Branch Office of the 
Securities and Exchange Commission, announced that 
on July 10, 1978, the Honorable Vincent P. Biunno, 
United States District Judge for the District of New 
Jersey, entered an Order of Restraint against Terrence 
C. Madden (Madden) of Murray Hill, New Jersey. The 
Order restrains Madden from further violating and 
aiding and abetting violations of the registration, anti- 
fraud, customer protection and financial responsibility 
provisions of the federal securities laws in connection 
with the offer and sale of interests in limited partner- 
ships syndicated by Investors Economic Systems, 
Inc., or any other securities until the Commission’s 
Motion for Summary Judgment or in the Alternative for 
Prelirninary Injunction are considered by the Court on 
September 25, 1978. Madden consented to the entry of 
the Order without admitting or denying the allegations 
of the Commission’s complaint. 


For further information see Litigation Release No. 8333 





Litigation Release No. 8469/July 21, 1978 


SEC v. INVESTMENT DIVERSIFIED, LTD., ET AL. 
(N.D. ILL. CIVIL NO. 76 C 4184) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, announced that on March 23, 1978, 
Federal District Judge Nicholas J. Bua entered an order 
of permanent injunction by summary judgment against 
Lee Shoaf (“Shoaf”), enjoining him from further 
violations of the anti-fraud provisions of the Federal 
securities laws. Shoaf had previously been enjoined by 
summary judgment from further violations of the regis- 
tration provisions of the Federal securities laws. 
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The complaint alleged that Shoaf and other defendants 
were selling unregistered securities including limited 
partnership interests in a seafood processing venture. 
It further alleged that these interests were sold by the 
defendants by making numerous misstatements to 
investors, and by omitting to state material facts, 
including the fact that some of the defendants had 
been previously enjoined for securities violations. All 
other defendants with the exception of Coastal Shell- 
fish, the remaining defendant, have previously been 
enjoined for violations of the registration and 
anti-fraud provisions of the securities laws through 
default or by consent. For further information, see Liti- 
gation Release Nos. 7655, 7866, 7878, 7976, and 8297. 





Litigation Release No. 8470/July 21, 1978 


SEC v. JOSEPH RAE, ET AL. (DISTRICT OF ARIZONA, 
CIVIL ACTION NO. CIV 78-155-TUC-MAR) 


Geraid E. Boltz, Regional Administrator of the Los 
Angeles Regional Office of the Securities and 
Exchange Commission, announced the filing of a com- 
plaint in the United States District Court for the District 
of Arizona, Tucson Division, on July 13, 1978 against 
Joseph Rae (“Rae”); Ranchlands, Inc. (“Ranchlands”); 
Geronimo Land & Cattle Co. (“Geronimo”); Bernard A. 
Rosenbaum (‘‘Rosenbaum’’); Sanders K. Solot 
(“Solot”); Bruce L. Felber (“Felber”) and Benjamin 
Shein (“Shein”). 


The Complaint alleges that defendants Rae, Ranch- 
lands, Geronimo and Rosenbaum, aided and abetted 
by Solot, Felber, and Shein, violated the registration 
and anti-fraud provisions of the Securities Act of 1933, 
as amended, and the anti-fraud provisions of the 
Securities Exchange Act of 1934, as amended in 
connection with the offer and sale to the public 
securities consisting of secured and unsecured 
promissory notes. The Complaint further alleges, in 
substance, that between 1961 and 1968, defendants 
Rae, Ranchlands and Geronimo acquired approxi- 
mately 6,000 acres of land, known collectively as the 
“Rocking K Ranch”, located adjacent to the City of 
Tucson from the State of Arizona through certificates 
of purchase (“C.P.’s”). The ranch produced virtually no 
income and was dependent upon external sources of 
funds to pay property taxes, ranch expenses and 
amounts due on the C.P.’s.. The Complaint also alleges 
that in order to meet these expenses, the defendants, 
beginning in 1968, devised a Scheme whereby they 
offered and sold approximately $3,100,000 in promis- 
sory notes, secured by mortgages on the Rocking K 
Ranch, through the Solot Company now in Chapter XI 
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Bankruptcy proceedings owned by defendants Rosen- 
baum, Solot, Felber and Shein. 


The Complaint further alleges that public investors 
were defrauded by the failure of the defendants to 
disclose, among other things, that Rocking K Ranch 
property securing repayment of the promissory notes 
was subject of C.P.’s which contained drastic 
forteiture provisions requiring prompt periodic 
payments; the Rocking K Ranch did not produce suf- 
ficient income to meet interest payments due on out- 
standing promissory notes and C.P.’s; and the pro- 
ceeds of the promissory note sales were used to pay 
interest due on outstanding promissory notes, Rae’s 
personal expenses and to discharge his personal bank 
loans. 


In a separate count the Complaint alleges, in 
substance, that defendants Rosenbaum, Solot, Felber 
and Shein violated the registration provisions of the 
Securities Act of 1933, as amended in the offer and sale 
of unsecured and secured promissory notes which 
were issued by these defendants and trusts which they 
controlled. 


The Complaint seeks injunctions against all defen- 
dants and disgorgement of the proceeds from the sale 
of certain of the securities from defendants Rae, 
Ranchlands and Geronimo. 





Litigation Release No. 8471/July 24, 1978 


SEC v. FIRST MORTGAGE INVESTORS, ET AL. (S.D. 
FLA., CIVIL ACTION NO. 75-1850-CIV-JE) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator of the Miami Branch Office of the 
Securities and Exchange Commission, announced the 
entry of a Judgment of Permanent Injunction against 
William H. Leach on July 17, 1978. 


The Commission filed a civil injunctive action on 
September 5, 1977 in the United States District Court, 
Southern District of Florida naming First Mortgage 
Investors (“FMI”), William H. Leach (“Leach”), the 
former chief operating officer and Executive Vice Presi- 
dent of FMI’s adviser and others, in connection with 
violations of the periodic reporting, proxy and anti- 
fraud provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934. 


The injunction was entered pursuant to the Findings 
and Conclusions (“Findings”) entered by the Hon. Joe 





Eaton, Judge of the United States District Court, 
Southern District of Florida, on June 30, 1978. The 
Findings were made on the defendant Leach’s Motion 
for Summary Judgment and the Commission’s Cross 
Motion for Summary Judgment. The Court found Leach 
responsible as a principal for the anti-fraud violations 
and the violations by FMI of the periodic reporting pro- 
visions and as an aider and abettor of FMI’s violations 
of the proxy rules of the federal securities laws. 


Leach’s activities as alleged in the Commission’s com- 
plaint and other papers revolved around the fraudulent 
structure of certain loan and real estate transactions 
which caused FMI to materially misstate its financial 
condition to the Commission and the public. 


After a review of the Findings Judge Eaton held: 


“Upon consideration of the above, in the 
exercise of its discretion under the appli- 
cable law, and in recognition that this is an 
action brought in the public interest, the 
Court determines that an injunction should 
be entered enjoining the defendant Leach 
from further violations of the Federal Securi- 
ties laws. That determination has been made 
with knowledge that the defendant Leach 
has not been associated or engaged in any 
securities transactions since he ceased all 
association with FMI in December, 1973, and 
that since that time he has not been 
connected with the securities field or 
management of any public corporation.” 


Previously, the action had been resolved on the con- 
sent of all of the other defendants. (For further detail 
see Litigation Release No. 7072, September 8, 1975 
and 7321, March, 1976). 





Litigation Release No. 8472/July 25, 1978 


UNITED STATES OF AMERICA v. VICTOR DANENZA 
S. 75 Crim. 1141 (S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange Com- 
mission, and Robert B. Fiske, Jr., U.S. Attorney for the 
Southern District of New York, announced that on May 
16, 1978, before the Honorable Inzer B. Wyatt, United 
States District Judge of the Southern District of New 
York, Victor Danenza a/k/a Victor Danen (“Danenza”) 
pleaded guilty to a superceding information charging 
him with one count of selling unregistered securities 
and one count of securities fraud in connection with 
transactions in the common stock of Display Sciences, 
Inc. 


Danenza, along with four others, had been named in a 
thirty-six count indictment returned on June 25, 1975. 
Two defendants, Frank J. Dell’Aglio, Jr. of Ridgewood, 
N.J., formerly president of Display Sciences, Inc., and 
K. Cyrus Melikian of Gladwyne, Pennsylvania, formerly 
chairman of the board of directors of Display Sciences, 
Inc. and Rud Melikian Inc., entered pleas of guilty to 
one count of securities fraud prior to commencement 
of trial. On August 27, 1976, Dudley “Digger” Morgan 
was convicted of 12 counts of securities fraud 
following a 7 day trial before Judge Wyatt. The 
remaining defendant, Michael Brodsky, died prior to 
trial. 


Danenza resided in France at the time of the indictment 
and refused to return for trial. The United States 
Attorney initiated extradiction proceedings and when 
the Ministry of Justice of France determined Danenza 
should be extradited, Danenza returned to the United 
States and pleaded guilty to the subject information 
which suspended the 1975 indictment. Sentencing of 
Danenza is scheduled for September 14, 1978. 





Litigation Release No. 8473/July 25, 1978 


S.E.C. v. FINANCIAL INFORMATION CENTER, INC. 
ET AL (D. MA) (78-1685-C) 


Michael J. Stewart, Administrator of the Boston 
Regional Office, today announced the filing of a 
Complaint in the United States District Court for the 
District of Massachusetts, which seeks to enjoin 
Financial Information Center, Inc. (‘FIC’), of 
Sherborn, Massachusetts, a registered Investment 
Adviser and its president, Richard P. Jennett also of 
Sherborn, Massachusetts from further violations of the 
anti-fraud, advertising and record-keeping provisions 
of the Investment Adviser Act of 1940. The defendants 
consented to the entry of a Final Judgment of 
Permanent Injunction against them without admitting 
or denying the allegations of the Complaint. 


The Complaint alleged, among other things, that the 
defendants violated the anti-fraud and advertising pro- 
visions of the Investment Adviser Act of 1940 in that 
FIC, aided and abetted by Jennet, engaged in fraudu- 
lent, deceptive, or manipulative acts, practices and a 
course of business which operated as a fraud and 
deceit upon clients and prospective clients in that 
defendants continued to solicit subscriptions to the 
FIC publications at a time when FIC was insolvent; 
unable to: publish and furnish to clients those publi- 
cations already subscribed for; and that they failed to 
disclose that FIC had not published or furnished to 
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clients and subscribers copies of FIC’s publications 
since on or about July 1, 1977, although it had on its 
books approximately 764 unexpired subscriptions. 


The Complaint further alleged that FIC, aided and 
abetted by Jennet, violated the record-keeping pro- 
visions of the Investment Advisors Act of 1940 in that 
they failed to make and keep true, accurate and 
current, books and records relating to FIC’s investment 
advisory business. 





Litigation Release No. 8474/July 25, 1978 


SEC v. FIVE STAR COAL COMPANY, INC., ET AL. 
(S.D. OHIO, CIVIL ACTION NO. C-2-77-832) 


The Securities and Exchange Commission announced 
today that on July 6, 1978, Judge Robert M. Duncan 
entered a Judgment of Preliminary Injunction against 
the defendant Five Star Coal Company, Inc. (“Five 
Star’), enjoining it and its officers, directors, agents, 
employees, successors, assigns and those persons in 
active concert or participation with them, until further 
order of the Court from violating Sections 5(a), 5(c), 
and 17(a) of the Securities Act of 1933 and Section 
10b-5 of the Securities Exchange Act of 1934. 


Judge Duncan also ordered that the defendants Five 
Star, Edward H. Miller, Maurice Roth, Benjamin G. 
Sprecher, and their officers, directors, agents, 
employees, successors, assigns and those in active 
concert or participation with them shall, in connection 
with any offer to sell or sale of Five Star stock advise 
any such offeree or purchaser that the Securities and 
Exchange Commission has filed this action against 
them alleging violations of the antifraud and 
registration provisions of the Securities Act and the 
Exchange Act, and shall further, upon request, provide 
any such offeree or purchaser a copy of plaintiff’s 
complaint filed herein. 


Judge Duncan’s Judgment followed an evidentiary 
hearing by the Court on February 23 and 24 and March 
16 and 17, 1978. 





Litigation Release No. 8475/July 25, 1978 
S.E.C. v. MONTAUK CORP., ET AL. (D.D.C., 1978) 


The Commission announced today the filing in the 
U.S. District Court for the District of Columbia a 
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Complaint for Injunction and Other Equitable Relief, 
charging violations of various provisions of the federal 
securities laws by Montauk Corporation (“Montauk”) 
MPO Videotronics, Inc. (“MPO”), Donald F. Gasto 

(“Gaston”), Jerry Jacobs (“Jacobs”), and Arnold Kaiser 
(“Kaiser”). All of the defendants but Gaston consented 
to the entry of a Final Judgment of Permanent 
Injunction and Ancillary Relief without admitting or 
denying the allegations in the Commission’s 
Complaint. 


MPO is a public company headquartered in New York, 
New York, whose common shares are listed on the 
American Stock Exchange. Montauk, which was 
formed in January 1974 and which is owned by Gaston, 
Jacobs and Kaiser, has owned 52% of the common 
shares of MPO since February 1975. Kaiser has been 
President and a Director of MPO since before the 
matters aileged in the Complaint, and is a director of 
Montauk. Jacobs is a director of Montauk and has been 
a Director of MPO since March 1974. Gaston, who is 
Executive Vice President of Gulf & Western Industries, 
Inc., has been a Director of MPO since March 1976 and 
is a Director of Montauk. 


The Complaint alleges that Gaston and Jacobs formed 
Montauk in January 1974 to obtain control of MPO 
through purchases of MPO stock. They met with Kaiser 
at that time, and he informed them of the availability of 
several large blocks of MPO stock held by compan 
insiders who wanted to sell their stock. Montauk 
obtained a $375,000 line of credit from Chemical Bank 
New York Trust Co., and began purchasing MPO stock. 
When a Schedule 13-D report was filed with the 
Commission with respect to 67,000 shares of MPO 
stock in February 1974, it stated that the purchases 
were “for investment purposes”, when, in fact, they 
were acquired as part of Gaston’s and Jacobs’ plan to 
take control of MPO. The 13-D also failed to disclose 
the $375,000 bank line of credit. 


Kaiser knew from January 1974 on that Gaston and 
Jacobs were willing to bring Kaiser into Montauk. 
Kaiser became a part owner of Montauk in October 
1974 when he contributed his 58,123 shares of MPO in 
exchange for 50% of Montauk’s common stock. 
Amendments to the February 1974 13-D falsely stated 
that the purchases were for “investment”, and failed to 
disclose Kaiser’s ownership of Montauk, all in violation 
of Section 13(d) of the Securities Exchange Act and the 
rules thereunder. 


In 1974, according to the Complaint, Gaston received 
$75,000 from MPO, purportedly for financial advisory 
services for two years. No disclosure of this fee was 
made in any Schedule 13-D. Gaston transferred $50,000 
of the $75,000 to Montauk, which used part of the 
$50,000 to pay interest charges on its bank debt. 





In disclosing this fee in MPO’s 1976 and 1977 proxies, 
MPO failed to disclose the true extent of Gaston’s 
services, and failed to state that Management of MPO 

ad no objective basis for stating that the fee was not 
less favorable than could be obtained in a transaction 
with a non-affiliated person. 


In September 1976, Montauk purchased, from an 
unrelated seller, a wholesale bakery business called 
Delicious Cookie Company (“DCC”). The terms of the 
purchase were, after inventory adjustments, $100,000 
down and a $439,000 four-year note. DCC suffered 
losses through January 1977, and required capital in- 
fusions, which Montauk lacked the working capital to 
make. In January 1977, Montauk’s principals decided to 
sell DCC to MPO. 


In February 1977, MPO agreed to purchase the non- 
fixed assets of DCC at their book value (the same basis 
that these assets were acquired by Montauk), and 
either to rent the fixed assets for $65,000 a year or to 
purchase the fixed assets for $325,00 (increasing by 
$25,000 a year to $500,000). During the first week of 
February 1977, the company which had sold DCC to 
Montauk agreed to settle the $439,000 note for 
$290,000 cash, and, on or about March 10, 1977, 
Montauk’s principals caused MPO to pay Montauk 
$290,000, and Montauk paid off its note for that 
amount on that date. MPO’s proxy statement for 1977 
was mailed to its shareholders on March 11, 1977. No 
disclosure of the discounting of the note to $290,000 
was made, nor was there any disclosure, among other 
things, of DCC’s unfavorable financial condition, all in 
violation of Section 14(a) of the Exchange Act (proxy 
provisions) and the rules thereunder. 


The Complaint also charges that Jacobs and Gaston 
received personal benefits, in the form of having MPO 
pay for certain of their personal expenses, which were 
not disclosed in MPO’s 1976 and proxy. 


The Complaint alleges that Gaston’s conduct in 
connection with the Section 13(d) and the proxy 
violations constitute violations of the antifraud pro- 
visions of the Exchange Act. Finally, the Complaint 
alleged that MPO failed, as required, to file a Current 
Report on Form 8-K in 1974 stating that it had come 
under the control of Montauk, in violation of Section 
13(a) of the Exchange Act and Rule 13a-11 thereunder. 


In settlement of the action, a Final Judgment of Perma- 
nent Injunction was entered, enjoining MPO from vio- 
lations of Section 13(a) of the Exchange Act and the 
rules thereunder and Section 14(a) of the Exchange Act 
and the antifraud and disclosure rules thereunder; and 
enjoining Montauk, Jacobs and Kaiser from violations 
of Section 13(d) of the Exchange Act and the rules 
thereunder and the proxy rules under Section 14(a) of 


the Exchange Act insofar as affiliated transactions are 
concerned. 


The Final Judgment also requires MPO to appoint two 
previously unaffiliated persons to its Board of Direc- 
tors. MPO is also required to appoint an Audit Com- 
mittee (composed of the two new Board members and 
a third director). in addition to its ordinary duties, the 
Audit Committee is given the power to rescind or 
modify MPO’s purchase of DCC from Montauk, and to 
demand the return of personal expenses of Gaston and 
Jacobs paid for by MPO. In the settlement, Montauk, 
Jacobs and Kaiser agree to be bound by these pro- 
visions. 





Litigation Release No. 8476/July 26, 1978 


SEC v. SINCERO OIL & GAS CO., ET AL CA-77-H-260 
(S.D. TEXAS 1977) 


Daniel R. Kirshbaum, Assistant Regional Adminis- 
trator of the Houston Branch Office, today announced 
that on July 13, 1978, U.S. District Judge Robert 
O’Conor, Jr. entered final orders against the two 
remaining defendants in this matter, Edward D. Gillett 
and Richard P. Klein, both of Houston. 


The Court entered an order of permanent injunction by 
consent against Klein enjoining him from further vio- 
lations of the registration and anti-fraud provisions of 
the Securities Act of 1933. Gillett, an attorney, con- 
sented to the entry by the Court of a final order finding 
that Gillett violated the registration and anti-fraud pro- 
visions of the federal securities laws in connection 
with the offer and sale of securitie. Gillett further 
entered into an undertaking whereby he agreed not to 
practice before the Commission or advise clients with 
respect to filings or other matters involving the federal 
securities laws for a period of one calendar year from 
the date of entry by the Court of the final order termin- 
ating the proceedings. 


The complaint filed on February 15, 1977, alleged that 
the defendants violated the registration and anti-fraud 
provisions of the federal securities laws in connection 
with the offer and sale of unregistered securities in the 
form of fractional undivided working interests in six oil 
and gas leases located in Cumberland County, 
Kentucky issued by Sincero Oil & Gas Co. 


For further information, please see Litigation Release 
Nos. 7790, 7852, and 7990. 
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Litigation Release No. 8477/July 26, 1978 


S.E.C. v. PASTA KING, INC., AND DONALD A. 
SPONG (USDC, D. of COLO. 78-K-695) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission announced that on July 21, 1978 the 
Honorable Judge John L. Kane, Jr. of the District Court 
of Colorado, announced from the bench that Pasta 
King, Inc. and Donald A. Spong were preliminarily 
enjoined from, in substance, violating certain anti- 
fraud provisions of the Securities Exchange Act of 
1934, as amended, and ordered the disclosure of 
certain material information concerning Pasta King to 
the news media, investment community and to Pasta 
King shareholders. 


The Order of Preliminary Injunction to be prepared by 
the plaintiff's counsel in conformity with the Court’s 
direction is to enjoin Pasta King, Inc. and Donald A. 
Spong from making false and misleading statements 
concerning, among other things, the number of 
franchises sold by Pasta King, Inc., the profitability of 
Pasta King’s franchise sales, the profitability of Pasta 
King’s restaurants, the number of shares of Pasta King 
stock which are outstanding, the contracts entered into 
by Pasta King, the market price of the Pasta King 
stock. The Court directed Pasta King and Donald A. 
Spong, in substance, to make a full and complete dis- 
closure of the franchise agreements entered into by 
Pasta King, the exact number of franchises sold as dis- 
tinguished from those subject to options, how 
franchises are accounted for, the profitability of Pasta 
King stores, the sale of Pasta King stock to Donald A. 
Spong and other members of management in a written 
report to be mailed no later than fourteen (14) days 
from the date of the Court’s order to newspapers, news 
services, radio stations, television stations, registered 
broker-dealers and certain other persons to whom false 
and misleading statements were made by Pasta King, 
Inc., Donald A. Spong, or Pasta King’s public relations 
firm and to Pasta King shareholders of record as of 
5:00 P.M., July 21, 1978. 


See Litigation Release No. 





Litigation Release No. 8478/July 26, 1978 


SEC v. JOHN A. McGUIRE, ET AL. 
S.D.N.Y.( 78 Civil 3169 (Brieant, J) 


(U.S.D.C., 


William D. Moran, Regional Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission announced that on July 13, 1978, a civil 


424/SEC DOCKET 


injunctive action was filed in the United States District 
Court for the Southern District of New York against 
John A. McGuire (“J. McGuire”), John A. McGuire 
d/b/a Webb Oil Co. (“Webb”), Webb, Norris R 
McGuire a/k/a Norris R. King (“N. McGuire”) seeking 
to enjoin the defendants from violating and aiding and 
abetting violations of the registration and anti-fraud 
provisions of the securities laws and seeking to enjoin 
defendant Gonave Development Corporation (“Go- 
nave”) from violating and aiding and abetting violations 
of the registration provisions of the securities laws. 
During the period alleged in the complaint, the defen- 
dants were engaged in the sale of securities in the form 
of fractional undivided interest in oil and gas lease- 
holds and rights. J. McGuire, N. McGuire and Webb 
were also engaged in oil drilling, development, and 
production. 


The Commission’s complaint alleges that from 1976 to 
the present the defendants offered and sold to at least 
250 investors unregistered interests in oil and gas 
leases and rights with a total investment of in excess of 
$2,000,000 in violation of Sections 5(a) and 5(c) of the 
Securities Act of 1933 (“‘Securities Act’). The 
complaint also alleged violations of Section 17(a) of 
the Securities Act, Section 10(b) of the Exchange Act 
of 1934 and Rule 10b-5 thereunder in that the distri- 
bution of the unregistered oil rights and interests was 
effected by means of a fraudulent course of business 
and materially misleading statements and omissions 
to state material facts made by J. McGuire individually 
and doing business as Webb, Webb and N. McGuire. 
The misleading statements and omissions concerned, 
among other things, the profitability, risk, guaranteed 
return, tax consequences and use of proceeds of 
investments in such interests and the background of 
the promoters and sellers of the interests. 


In addition to injunctive relief the complaint also seeks 
certain ancillary relief against J. McGuire, individually 
and doing business as Webb, Webb and N. McGuire, 
including disgorgement and the appointment of a 
receiver to protect and preserve assets in the interests 
of all investors. 


On July 21, 1978, the Honorable Charles L. Brieant 
signed a Final Judgment of Permanent Injunction by 
Consent as to defendant Gonave. The Gonave 
Judgment, entered without admitting or denying the 
allegations of the Complaint, enjoined Gonave from 
violating the registration provisions of the Securities 
Act. Gonave also consented as ancillary relief to: (1) 
submit an accounting of all proceeds received from the 
sale of fractional undivided oil interests to investors; 
(2) turn over all books and records pertaining to such 
sales; (3) divest itself of all corporate interests in wells 
purchased or received as compensation, commissions 
or as a result of investments of others; (4) disgorge all 
commissions and revenue from oil production 





presently retained or due to be received in the future to 
be distributed for the benefit of investors by any 
eceiver appointed or as the Court directs; and (5) turn 
over to a receiver or agent approved by the Court the 
function of paying agent for oil revenues due investors. 


On July 20, 1978, the Commission secured a Tempo- 
rary Restraining Order against J. McGuire, individually 
and doing business as Webb and N. McGuire pending a 
hearing and determination of its motion for a Prelimi- 
nary Injunction, Appointment of a Receiver and 
Disgorgement. The Order restrains said defendants 
from violating the registration and anti-fraud pro- 
visions of the securities laws, dissipating personal and 
business assets or property, destroying or concealing 
books and records and requires the defendants to 
identify all banks, depositories and locations of their 
assets. The Order also stays all actions affecting the 
said defendants’ property, excepting only actions for 
the state receivers or of the staff. 





Litigation Release No. 8479/July 26, 1978 


U.S. v. MAURICE A. LUNDY, ET AL (D.C. RHODE 
ISLAND, CR-77-64, 65) 


The Honorable Everett C. Sammartino, United States 
Attorney for the District of Rhode Island, and Michael J. 
Stewart, Regional Administrator for the Boston Office 
of the Securities and Exchange Commission, today 
jointly announced that on Friday, July 14, 1978, a 
federal jury in Providence, Rhode Island, returned 
guilty verdicts against a Providence broker and his 
assistant on all 15 counts of an indictment charging 
them with violations of the securities laws and the mail 
fraud statute, as well as conspiracy to violate those 
laws. 


The broker, Maurice A. Lundy, 1081 Broad Street, 
Providence, Rhode Island, and his assistant, Kathryn 
A. Allard, 2 Bishop Avenue, Seekonk, Massachusetts, 
were each found guilty of one count of conspiracy, 5 
counts of violations of the registration provisions of 
the Securities Act of 1933, 5 counts of violations of the 
anti-fraud provisions of that statute and 4 counts of 
mail fraud. The violations occurred in connection with 
the offer and sale of over $700,000 in trust certificates, 
in four Allard trusts, $165,000 in notes of Financial 


Associates, Inc., and $35,000 of debt instruments in 
Kayhill Corporation. All of the issuers of these securi- 
ties were located in Providence, Rhode Island. The 
securities were sold to over 150 investors in Rhode 
Island and Massachusetts beginning in 1971. 


The jury returned its verdict after one and one-half days 
of deliberation following 11 days of trial. The case was 
prosecuted for the United States by Willis H. Riccio, 
Assistant Regional Administrator for the Boston Office 
of the Securities and Exchange Commission, under 
appointment as Special Assistant United States 
Attorney. 


Chief United States District Judge for the District of 
Rhode Island, Raymond J. Pettine, allowed the defen- 
dants 10 days to file special motions and related 
pleadings in connection with the case. 





Litigation Release No. 8480/July 27, 1978 


SEC v. RICHARD P. CURRAN, ET AL. (USDC ARIZ. 
CR-76-323) 


Michael D. Hawkins, United States Attorney for the 
District of Arizona, and Robert H. Davenport, Regional 
Administrator of the Denver Regional Office of the 
Securities and Exchange Commission, today announ- 
ced that on July 10, 1978, the Honorable Walter E. 
Craig, Chief Judge of the United States District Court 
for the District of Arizona, sentenced the defendants 
Marciano Anthony Rivera, Jr. Scottsdale, Arizona and 
Carl Richard Tamuty, Cave Creek, Arizona, to five years 
probation and fined each of them $9,000. On the same 
date, Judge Craig sentenced the defendants Jaime 
Matlick Farris, also known as J. Kelly Farris, San Fran- 
cisco, California and Marcus Theodore Baumann, 
Phoenix, Arizona, to five years probation and fined 
each of them $10,000. Previously, a jury had convicted 
defendants Rivera and Tamuty on nine counts of mail 
fraud while defendants Farris and Baumann were con- 
victed of two counts of securities fraud in connection 
with the sale of various interests in land contracts 
offered for sale and sold by Cochise College Park, Inc. 


For further information see Litigation Release Nos. 
5315, 5399, 5427, 5445, 7571, 7946, and 8064. 
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